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DOVWER, J.A.:

Before Malcolm J. in the supreme Court, the
appellants Win-Uoors Lindited and its managing director and
majority sharenclder wvennis Howell brought a summons to
strike out the petition cof the respondents Lteve Bryan,
Rannie Brown and Donald tpence. They were the minority
sha.ceholders as well as directors. The rel:ets the
appeliance sought were as rcilows -

“(1) That the Petition be struck out
as an abuse of tne process cof
the Court, and oe removed [Li1on
the file cof proceedings.

(2) That in the alternative the
Petiticners herein may be ordered
within ten (10) cays to give
securivcy for the cosis cof the

Kesponaents oi the Petition herein
in the sum oi $50,000.40 and that



-

"pending the giving oif such security
any further proceedings in the above
mnatter be stayed."
Malcolm J., dismissed the summons and his oraer and reasons
for judgment suygest that he resorted to the affidavits
filed pefore couming to his decision. %he relevant part
of his order ceadcs -~
M ecesssnsas @G UPON reading the
nffidavits of Dennis Hcwell sworn to
on the lvth January 19Y%0 and 8th February
1990 and the Affidavits of steve Bryan,
kannze Brown and Donald fpence sworn to
on the 7th February 1990 it is hereby
oraereas

(1) That the Summons dated the
Z22nc¢ Januvary 1590 be dismissed.”

Tne inference from the summons and the order 1is
that the learnec judge relied on the summary powers c¢i the
court to resolve the issue before him., 7The appellants
had contended below and in this court that the summary
powers were sufficient ¢c¢ decide thar the minority share-
holders complaint of cppressicn chould be dismissed at the
threshold. Equally, the prayer for a winding-up order
bein¢ demurrable should also have begn dismissed on a
prelininary peint of law. Tne purpose of this appeal is to
deternine whether these contentions of the appellants
were ccrrect.

Was it permissible to seek alternative

reliefs in the petition pursuant to
Section 196 and 203 of the Companies Act?

The The appellant®s initial thrust was their
3rd ground of appeal which reads -~

“(3) That the Learnea ‘‘rial Judge
erred in failing tc find that
the relicf provided by Section 196
and section 203 c¢i the Companies
Act were mutually exclusive and the
Petitioners/Respondents were therefore
precludeda from claiming rclief under
those sections in the @lternacive.”




in England it is common ground that both the rules of
procedure and Section 210 of Coupanies Act (U.K.) permit
alternative averments for winding up the company and for
sceking relief for minority sharehclaers whe complain

of cppression., iIn Jamaica on the other hand there 1s no
provision in Section 19u oi the Companiecs Act (The Act)
aealing with minorities ana oppressive conduct for the
alternative relief of winding-ur. Sectioun 154 of the
Civil Proccdure Code governs altcrnative averments
generally and that section reads -

Y154, Subject td the following
sections of this %itle, the plaintiff
may unite in the eame action several
causes of action, but if it appear to
the Court or a Judge that any such
causes of action cannot be conveniently
tried or disposed pi together, the
Court or Judge may crder separate
trials cf any of sach causes of action,
to be had, or may nake such othexr

crder as may be neressary or expedientc
for the sepiarate disposal thereof.”

This section is relevant because the Winding Up Rules 1949

U.K. are applicable to Jamaica »y virctue of Section 323(4)

of The Act. wrule 227 reads -

“in all proceedirgs in or betore the
Court, or any Judye, Registrar or
Ofificer thereof, ¢r over which the

Cotrt has jurisdiccvicon under the Act

and Rules, wnere no other prevision 1is
maée by the Act ¢r rules, the practice
procedure and regulaticns shall unless
the Court otherwise in any special case
directs, in the digh Court be 1in
accordance with the Rules of the Supreme
Court anu practize of the High Court,
and in a Palatine Court and County Court
in accorcance; ag far as practicable,
with the eyisting Rules and practice of
the Court in proceedings for the
administration of assets by the Court.”
(Emphasis supplied)

In all proceedings must include ‘causes’ ‘suits' ‘action’

or ‘matcter' as defined in secticn 2 of the Civil Procedure

Code., Moreover, cection 4 of the Civil Procecdure Code




specifically scates that -~

Teeescecassesand all suits which
previously to the commencement of the
said Law were commenced by bili or
information or cause petiticon in the
Court of Chancery, oo by a citation or
otherwise in the Courc of CUrdinary, shall
be institucted in the High Court by &
proceedinyg to be called an action."

“ince Section 154 cif the Civil Procedure Code permits
tiie joinaer of the causes of action in the petition, the speci-
fic complaint of the appellants that the relief of winding-up and
relief frow cppressiocn cannot be joined in the same petition ig nut
well founued. This was the substance of Mr. Gotfe's submission ana
it was a couwplete answer Lo the appellants argument. The result
is that, on this yround, the appellants have failed.

But although this submission fziled in relation to the
joince:r of claims for relief pursuant to Zections 150 and 203
of the Companies aci,; the principlie enunciated by counsel for
the appellants; namely that there are specific limits to the
joinder of causeg of action 1n a petition, 1s sound. &
petition can only institute preoceedings by virtue of a statute
or rule of procedure. 'fhe foliowing reliefs prayed for in
the petiticn would have to be scught by way of writ of summons
or motion ur otherwise than by peticion. They are to be found at
p. 7 of the Recoru

“{a)} A declaracion that Dennis Howell is in
breach of his fiduciary duties to the
Company i

() A declaration that Dennis Heowell is a
Trustee for the Company of all the monies
that he haz received wicnyfully;

(¢) in account of what is due from Dennis
‘lowell in respect ci all monies, profits
or yains which would have been realised by
the Company but for the wilful default and/
or neglect by Dennis Howell and/or the
breach of fiduciary duty owed by
Dennis Howell to the Company;

(d) an order for payment by the said
Dennis Howell to the Company of any
such monies= received oy
Dennis dowelil e¢nasor any sum found




due upen the taking of such
acccunt, with interest thereon

et 2U% or at such other rate as
at the date of the order may seem
just;

An order that the said Dennis Howell
is personally lieble for @ll debis
chat he had incurred in the name of
che Company to further his personal
interests and tiat he take immediate
steps LG releese and/or inagenmnsxfy the
Company from any liability therefor;
(1) A declaration that any meeting of
the Company anc/or of the Board of
Directors fcr which your Pecitioners
were not properly servea nocice 1s
null and voica and of no effect;

(3) Cuch further or other relief as may
seem just.”

tnerefore only -
“{g) an oxder that Deunis Howell purchase
your PFeticicners' shares at a fair

value;

(i} an order that a ieceiver/Manager
oif the Cowmpany by appointed;

{1} Further or in the alternative, an
order that the Company be wound up,”

were permissgible by petition pursuant te the Companies
#cc, ‘IThe upshot of thig 1s that 1t would have been

appropriate for the appellants te ask that seven of the

~

celiiefs be strucx cut or that the whoele petition ought

¢

to have been strsuck out as the preponaerance of the reliers
conght were nct permissiple by way of petition.
The court founa it had jurigdiction to hear
the petitioun as it stcod. In so coing, it relied on the
atfficdavic evidence supportinc tihe petition ana the
attidavits of the regponuent tvo fina that -
The Peticion and all the
Affidaviis riled in this matter show
that there was and is an acute conflict

between the parties herein and that
there ayre several triable issues,”
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“rannie Brown subscribed for

500 Shares each; Dennis Howell
subscribed for 3,250 Shares.

vennis Howell and your Petitioners
were all named as the first Dircctors
¢t the Cocmpany. Dennis Howell wes
appointed fanagying Director and your
Petitioner Rannie Brown was appointed
Company Secretary."”

it was not stated that the company was solvent

and thot on a winu.ng-up therce would be a tangible
incerest for the petitioners. 1t was this failure, that
gave force tu the submission that the petition was
cdenvrrable anu cught to have baen struck cut. Legally,
& compeny is & separate entity from its members and on
principle the courts are of the opinion thot a fully
paid up member ought not to be permitted to petition to
wind-up a company unless there are good ¢rounds to do
sce and that they have scome tangible interest to gain
on its dissolut:on. Mr. Goffe however, contendea that
che plain language of Section 206 (1) does not support
such a principle. That section reards -~

"20¢.~ (1) ©On hearing a winding up

petition the Court may aismiss 1it,

or adjourn tne hearing conditionally

¢y uncenditionaily, or make any

interim vrder, or «ny other order that

it thinks £fit, bui: the Court shall nct

refuse tc make a winding up ocrder on

the ground only that the assets of the

cempany have been mortgueged to an

amcunt equal to or in cxcess of those

assets, ox that the company has no
ncsets.” (Linphasis supplied)

Volume v, 3rd edition of Halsbury’s Laws paragraph 1043

and Volume 2 {1900} L7/th edition of Palmers Company

Precedents p. 46 were cited in support.of this submission.

+he learned authors contend that since there was no
ambiguity in the emphasised words in the U.K. Act, then
there was nc need to specify solvency since 1907, as
this phrase first appearec in the Companies Act that

year,
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'‘These words cannot be understood without
refercence co Section 03 (£} (supra). This section
speaks of specific circumstances i.c.. 'just and equitable'
in which a company may be wound-up by the court.
Section 206 (1) stipulates the orders the court may make
on hearing a wvinaing-up petition. Iv may wind up generally
evenr if the company has no assets. 7To return to the
crucial wordes “just and equitable® they empower the court
L0 takce into account equitable principles in deciding
wheéther a company ought to be wound-up. in this regard,
the cuurts have ruled that in the special clrcumstances
where a fully p«eid up sharehcoldexr petitions tc¢ winda-up a
company, he must aver and prove that he would have a
tangible interest on its winding-up by the court. Where
the pevitioner has not averred a tunc.ble interest, the
court would not hear the winding-up petcition on the merits
and Section <uLe would not come into play. “The ccurt,
Ly resorting to equitable principles os Section 203 (f) of
the statute crdained, woeuld use its inhesent powers to dismiss
the petition in limine, on the grcund thazt the petitioner
had no locus standi. “his approach is an illiustration of
tiie generalivy of legislative provisions belnyg harmonised
with the comacn law approeach to indivicual cases foo a
"just and eguicable™ result.,

Yahe the case f Re vestbourne Gellieries Ltd

(1974 3 Bll L.it. 374, Plowmen J., saxwd at p. 375 -

“The relief in fact sought on this
petition is an order that the personal
perpondents, Kr. Nazar Achoury, whoi

T will call lr. Nazar, and his son
George Achoury, whom L will call George,
may be ordered to purchase the
petitioncr’s shares 1 the respondent
company, Westpournre Galleries Ltd.
Alcernatively, the petitioner asks for a
winding-up order., it is common ground
that the company is solvent.”
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There the petitioner recougnised that he was obliged to
plead with particularity in paragraph iU of the petition
on page 377 which reads -

¥

14, 7“he Company has in recent years
Leen naking a net profiiv before
providiag ior uirectors’ remuneration
of abou: £¢,000 a year (after such
provision there is a small loss).”

Because solvency was specifically pleaced, its
apsence was not in issue in the House orf Lords see

pbrahimi v Westbourne Galleries Licd. (19%2) 2 ALl E.R. 492,

The following extract from the speech of Lord Wilberforce
at p. 500 states che principle of interpretution where
discretion of the court is to be exerciued on equitable
principles., e sald -

"The *3ust and eguitable' piovision
does not, as the respondents suggesti,
entitlie one party to disrcegyara the
oblicgation he assumes by entering a
company, nor the court tc dispense him
from 1., it does as equity always does,
enable che court to subject the exercise
c¢f leguel rights to equitable considera-
ticns; consicerations; thalt is, of a
personai character arising between one
individual and ancther, which may make
it uniust, or inequitable, to insist

on legal rignts or to exercise them in
& particular way."

olthough uvsed ain the particular situaition of a company
which was akin te a parcnership, these woras ave of
general applicability. An application c¢f this principle

was in e Vi.x, Willcocks & Cu. Ltw. (19737 Z2 411 oK. 93

wnere Plownman J. cited the cuse which first stated
the principlie. &Kt p. 25 he said -~

" Let e first of all dispose

of ovne peint which was submitted Dy
counsel for Mr. vutch, namely, that the
allegation in para b of the petition,
chat 'in a winding up there wculd be a
considerable surplug for the twe share-
holders®, Zg not enough without

further evidence to support it. Counsel
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"refecred me tec whac was said by

S1r George Jessel MR in che Court of
Lppeal in Re Rica Gold Washing Co.
(1678) 1L Ch., D 36 ot «3:

‘That being his pesiction, and
the rule beinu thatc the Petitioner
must succeed upon allegations
wiilch are proved., of course the
Petitioner nust shew the Court
by suff:icient sllegation that he
has a sufficient interest to
entitle him tc ask for the
winding-up of the company. I
csay "a sufficient interest,” for
the mere allegation of a surplus
or of a porbable surplus will
not be sufticient.’

Cennsel for pdr. Dutch submits that is all
tiere 1s here. ‘the petiticn with which
thz court was concerneé in that case was
a petition py a shareholder who was not

& circccor of tne company. "Che petition
in the present case Is Ly someone who 1s
cne of the two shareholders and one of
the only two directors. 1t is, therefore;
wifferent from the position which
prevailed in the kica case (187Y) L1 Ch D
3%, and I think that para o of the
peicition, read in cenjunction with the
arfidavic, t6 which I have already
referred, ls sufficienc prina facie
evidernce that there would be a surplus
for the members in a winding up.”

A clear statement of the ruie that a petition
wouliu pe vemurvable if there was a failure to allege that
there would be a surplus on & winaing-up comnes from the

same judge in Re Sellader Silk Ltd. (1905) 1 all E.R. at

673, he said -

“The conly previcus authcerity in which
this poini has beon touched on appears
te bhe Re .4. Hawken, Ltd. (1950)

2 511 B.R,., 408 which was decided on a
guestion of cosits. it that connexion
1o became relevant for Wynn—-Parry, J.;
to consider whether & s. 210 petition
uould be demurrable, i1f it omittec an
allegation that on a winding-up there
would we a surplus for contributories.
in the course of his judgment he said
this

Prt 1s said, in the first

plice, on behalf of the respon-
dents, that the ccsts 1in guestion
which relate only to the matters
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‘allegea in support of the

relief claimed under s. z1C

of the Act ought, in any

event, to be disallowed,

because the petition, so far

as that relief is concerned,

was demurrable on the face

of it. The condition, on the
existence of which the
jurisdiction of the court
depends, is that ‘the facts
would justify the making of

2 winding=-up order on the

ground that it was Jjust anac
equitable that the company
should be wound-up', i.e, that
if the petition had been
presented as a contributory's
petition for the winding-up of
the cowpany, the court could
have made such an crder: see s.
210 {2) (b). The petition, as

I have said, contains an
allegation that the company is
insolvent and unable to pay its
debts, and, therefore, it 1is
said, i¢ is demurrable cn the
face of it. Prima Facie, this
would appear to be so. A
concributory is not entitled ito
a winding-up ordei unless he can
show that he has a tangible
interest in the assets in a
winding-up: ©See Re Rica Golad
washing Co. (187%) 1i Ch. D. at
p. 43, per Sir George Jessel, M.K.;
and an allegation that a company
has no assets and is insolvent has
peen held to disentiile a
pecitioner to such an order: see
e Kaslo-Slocan Mining & Financial
Corpn., Ltd (1910) wW,d, 13.°¢ *

Similar statements weie made in Bryanston Finance Ltd v. de Vries

{Ho. 2) (197G) 1 All E.R. 2%.
There are however, excepticns to the rule and cne was

formulated by Pennvcuick J., in In ke Hewman v. ioward Ltd (19¢2)

L Ch. 4257 and Oliver J., followed it in In Re Chesterfield

Catering Co. Ltu (1977) 1 Ch. 373 at 379 where he said -

¥ eeessesss L do not think that as the
law now stands the exception goes
beyond this: that a petition will not
be regarded as uemurrable on the
ground of the petitioner’'s lack of
locus standi if his inability to prove
his locus standi is due to the
company's own default in providing him
with i1nformation to which, as a member,
he is entitled.”
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it is necessary to reiterate that all the respondents
were directors. Section 142 (5) of the Act imposes on the
directors the respconsibility of ensuring that the financial
records be kept in accordance with the Act. &Also they have
access tc the auditors. How then can the respondents
legitimately seek to be within the exception on the ground tchat
they were in the dark regarding the sclvency of the company?
r¥urther, they have, in their petition said that before it was
presented, they were in possession of the financial statements
for the years Deccmber 1982 - 87 so the only missing year was
1583. 1In that situetion the respondents could have averred
the solvency or otherwise oif the company.

In the light of the above, it is appropriate to strike
out the prayer to wind-up the company pursuant to Section 203
(£) of the xct.

It is now necessary to turn to ground 1 of the Notice
of ippeal which contends that the summary powers of the court
ought to have been used to dismiss the respondents' petition
which complains of oppressive conduct by the appellants, because
a hearing thereof would be an abuse of process.

Was the minority shareholders' complaint

of oppression pursuant to Section 196 of
the Act frivolous or vexatious or an

abuse ci the process cf the court?

(a) pursuant to 236 of the Civil Procedure
Code
or 1n

(b) its inherent Zjurisdiction
As to (a), Section £33 of the Civil Procedure Code reads -

"238. The Court or a Judge may order
any pleading to be struck out on
the ground that it discloses no
reasonable cause of action or
answer; and in any such case, or
in case of the action or defence
being shown by the pleadings to
be frivolous @Qr vexatious, the
Court or a Judge may order the
action to be stayed or dismissed,
pz judagment to be eniered according-
ly, as may be just.”
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The hearing below tock place on 6th and Sth February, 159U and
an oral judgment was celivered 16th February, 19250. In that
judgient Malcolm J., examined the affidavits and h.s reasons
suggest that part of his examination took place in the
exerclse of his inherent jurisdiction. Before assessing that
approachi, 1t is ccnvenient to examine the allegations in the
petition to determine if the respondunts were bound to fail
because the averments could never amount to oppressive conduct
by the appellants within the intendment of Section 1%% of the

Act. Bramwell b staced the test thus, in Castro v. Murray (lé75)

10 Ex. 213 at zig -

"This action, therefore, is pretenceless,
and has properly been stopped. I do not
gay it was malicious - in one sense, it
may be said Lo be vexatious - but it is
absolutely groundless, and it is one in
which che Court, in the exercise of its
discretion, oug‘t to stop the proceedings
as being an abuse of the process of the
Court."

An application of this principle to this issue was Five liinute

Car Wash Service Lid (196§) 1 W.L.X. 740, where & petition was

dismissed on a preliminzry point because the allegaticons could
not in law amount to coppression.

The learned trial judge in dealing with his statutory
discretion said -

" Of course 1 am not unmindful that
1155 Phillips had not vet spent herself
and took the matter one step further.
She submitted that the Petition shculd
be struck out as the affidavit verifying
it was merely a Statutory affidavit and
to uote her 'something more than that
is required.' 1In her view an essential
requirement was omitted which is
nccessary under the Winding Up Rules
and the Court has the jurisdiction "to
stay an acticn in limine if it amounts
to &n abuse of the process of the Court.' *
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A3 there was no affidavit to support the petition with regard
to oppressive conduct, in rejecting the submission of the
appellants, the inference is that the learned judge considered
that the allegations of oppressive conduct were sufficient for
the peticicn to proceed. The statutory provisions must be

considered.
Section 196 of the act in so far as is material, reads -

“19¢, (1) &n application to tixe Court
may be made by petition for an
order under this section either -

(2} by any member of a company
who complains that the
affairs of the company are
being conducted in a manner
oppressive to some part of
the members {including
himself).

(b) I I R

{(2) 1if on any such petition the

Court is of opinion that the company's
affairs are being conducted as afore-
said, the Court may, with a view to
bringing to an end the matters
conmplained of, make such order as it
thinks tit whether for regqgulating the
conduct of the company's affairs in
future, or for the purchuase of the
shares of any members of the company
by other members cf the company cr by
the company, anc, in the case of a
purchase by the company, for the
redyction accoraingly of the company's
capital, or otlherwise."

s all the respondents were directors, and therefore
in the majority, they could have called directois meetings
regarding the management of the company. Also to be noted 1s
the differcence previously adverted to in the U.K. legislation
regarding oppression.  n that jurisdiction, once oppression is
alleged and proved, the statute provides for the alternative

relief of winding-up. See Ebrahimi v. Westbourne Galleries Ltd

(1572) 2 All E.R 492, iIn Jamaica, on the other hand, the
statutory remedies are designed to bring an end to oppressive

conduct, by regulating the conduct of the company's affairs in
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the future, or by the purchase of shares of the minority by the
other members of the company. Winding-up is not an alternate
relief.under Section 1%¢ of the Act.

On jurisdiction to hear and determine puisuant to

Section 196 Lorda Cross puts 1t this way in Ebrahimi v. Westbourne

Galleries Lta at page 505 -

“To give the court jurisdiction under

this section the petitioner must show

both that the conduct cf the majority

is 'oppressive' and also that it

affects him in his capacity as a share-

holder.”
In this regard, i1t should bc reiterated that apart from the
order which sought ©to wind-up, pursuant to Section 203 (f), the
order which sought tc compel Dennis Howell to purchase the shares
of the respondents and the prayer to appeoint a Receiver and
Manager, the other orders sought were not available as statutory
remedies under the Act.

What 1s oppressive conduct? & good starting point is

Scottish Co-operative Wholesale Society Ltd v, Myers (195%) aA.C. 324

at 34z where Lord Simcends had this to say -

"My Lords, upon the facts, as I have
outlined them and as they appear in
greater decail in the judgments of
their Lcrdships of the First Division,
it appears to me incontrovertible
that the society have behaved to the
minority sharcholders of the company
in a manner which can justly be
aescribed as 'oppressive.® They had
thic majority power and they exercised
their authority in a manner ‘burdensome,
harsh and wrongful' - 1 take the
dicticnary meaning of the word.”

Gordon J.A. (ag) has helpfully brought to my attention

Aaberq v. Pederson (1975) 13 J.L.R. which has a useful collection

of other cases on oppressive conduct. It is in the light of these

definitions that the ground of appeal must be resolved.



That grounu reads -~

“i. That the Learuncd Trial Judge
ersyed in law in diswissing the
application of the Respondents/
sppellants for an order that the
Petition be stiuck out as an abuse
of the process of the Court and be
removed ifrom the file of proceedings.”

in the pecition, the respondents firstly complained that no
directors meectings had ever been held, no dividend had ever
been ueclared, there was no general meetinyg and also no

share certificates were issued. However; as previously
stated, the respondents were the majority direccors. They
could have ceclarec a dividend and they coulc have called a
general meeting. The point is thac nonc oif these allegations
could amount to cppression by the appellant Howell as the
majority shareholaer.

AS o the second ana thirvrd complaints, the
alleyation was tnat Demnnis Howell purchaced @ horse,; retained
the prize money and tihat he also bought an apartiient ocut of
the company‘s money «& well as a house, These are allega-
tions of criminality cr preach of trust on dHowell's part
and it would be straininy the language ot Section 196 of the
ACT to cover investigaticn into these matters. wmoreover,
Section 25 of the Larceny Act provides the appropriate
safe-qguards in p:iouceedings where allegations of this nature
cre nuae, That secticen reads -

2%, Every person who, being a trustee

of any property for the use or benefit
eithec wholly cr pairtially cf some cther
person, or for any public or charitaple
purpcse, with intent to defraud, converts
oI appropiiaces i1t or any part thereof

©e or for its own use or benefit, or the
use or benefit of any person other than
the person entitled thereto, or for any
purpose other than suci: public or charitable
purpose, or uvitherwise disposes or or
aestcroys such property or any part thereof,
shall be guilty of a misdemeancur, and cn
conviction thereof liaple to imprisonment

vith hara labour for any term not exceeding
seven years:
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Provided that nc prosecution
for any offence included in chis
section shall be commenced -
{a)} by any person without

the sanction of the

Director of »Public Prosecu-

tions;

() by any person who has taken

any c¢ivil proceedings against

such trustee, without the

sanction algo of the court ox

Judyge before whom such civil

proceedings were heard or are

pending.*
Similarly, the allegacion that Howell made $400,000 by an
illegal deal which evacded excise duty ic an offence under
the Excise Ducy ict and ocught to be reported to the revenue,
if iv is a serious complainc. Such an investigation is
cutsiue the scope cf Section 1Y%¢ of the Acu.

As ior the cother three allecvations, they were

equally inappropiriate as charges of oppressive conduct, The
first is a complaint as to now rowell as managing director

filled the cirder

w

made to thie company. There could be nu
opprecsion of sharveholuers in that regard. Tre second relates
to the dismassal of the respondent Bryan. That may oe an
instence of wrongful dismissal as an employee, but not
oppression of bBryan as a shareholder. “hen chere is the
allegation cnat Howell kept the reccords tce himeself, but
one of the respondents Rannie Brown was the Secretary who
has a zesponsibilicy for sucu records. It is wifficult to
see now chiz could be the basis ol oppressive conduct on the
part of liowell.

it should be ncted that not every civil or
crininal e¢llegation concerning a company finds relief under

che iAct., See U.r.P. V. Schildcamp (1971) A.C. L. Also to

be noted was that 1n x¢ W.R. Willcocks Ce. Lte, (1S73)

2 All B,ik., $3 Plowmen J., struck ovt a petition on the grounu
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that 1L was unparticularised and frivolous or embarrassing
within Section 23¢¥ of the Civil Yroceaure Code. By paritcy
of reascning, it must be good law to strike out thas
petiticn on the grounu that it was an abuse of the process
of the ceourt cr rrivolous Oor vexaticus Lo present it.

For even assuming the allegations are truthful, it was bound
to fail as the proof of the averments could never have
amounted ¢ oppression wichin the incendment of Section 196
cf the acc. another approach would be to f£ind that since the
allcgations coulu noct amountc to cppression pursuant to
section 1Y¢, the court would nave had no jurisciction teo

hear the matter. ¢o considered even f ground 1 had not
S

-

been argued here, or considered below, it was copen to this
court to taxke the point.

48 Lo i), whe alternative approach aaopted by
the juage was to vely on the inherenu jurisdiction of the
court to determine whetiier it was appropriate to use the
summary powers of the coust to strike cut the petition. ‘%ne

case of Foite (Charles)investments v, Aamanga (1Y%83) 2 All E.R.

540, as a leading authority on this aspece of the law was
cited.
The relevanit passage in the Judyment belcow at
p. 50 of tie record cn ithis aspect reads as foliows -
" Zi, it could have bean snowi
pefore me that on the available
evadence the Petition presentced
would be bound to fail on ail the
relieis sought I would have been
monded to agree thace its £iling and
resentation was clearly an abuse of
tie process cf the Couxt.®
in analysing this pascage, the first pcint to note was that
the learned jucce assumeu that unless it was established

by the appellant on the available evidence that “all the

reliefs sought” werge “"bounc te fail", then he was not
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empovered to strike out che petition., The reliers sought
were set outv previoucly and to reiterate, only three at
(). (h} and (1) which sovuciic an order that the eppeliant
weuld purchase the petivioners shares at a falrs value or
in the aitexnative thac the company vught te be wound-up
or that a weceiver or manacer be appointed were permissible
purcuact to Sceticns 196 and 205 (f) of the act., I have
clready found chat an order pursuant to section 203 {(f)
could not bLe granted. It is pbecwuse the learned juuge gave
consideration to the other reliefs sought which were notc
permissible uncey section 190, that he errconcusly foung,
after considekin: the afficavits, that there were several
triable issue$ aud chis led him to conclude that the petition
should proceed. 1t was also in these circumstances that
he ifounc thuat as chere was a contflict ¢f affidavit evidence
to be resolvec. there should be a hearing of cihe petition.

in thiz case cherefcere, naving regara wo
section 196 of tne sact, the evidence adduced by the appelilants
shovld have been znaninea not so as to note the conflict
with the respongents evidence, but tu see if the respondents
affiuavit evidence was bound to fail.

it shoulad we asked, what was the nature <f ithe
evidence adduced which the learned juage found gave risc te
several triable issues? And what was the conflict between
the eviuence oui the parcies which tecuirea resclution?
Apart tfrouwm the formal afrfidavit of verification oy the
roesponcent, chere was the aifiagavic or the appeliants in
opposition to the pecivion, there was che respoadents response
to that affidavit and there was a furtiier response by the
appelianc, “dhei2 was no specific affidavii by tie respondents

supporting the petition. What is also significant, is that
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none of the aifidavics contain any evidence concerning
oppressive conauct on the part of the appellants as the
majority shareholder towards the respondents. 1t was
cheretcre a wrcnyg exercise of aiscretion to find that there
was a failure on the part of the appellants tc estiblish
abuse cof proceseg., On the contrary, tu present sucl: evidence
as the respondents diu, in suppori oif allegations which
could not amount to uppreLcive conduco, was manictestly
vexatious because rae viuence was direcied co prove matters
which were not pevalsciblie in a petivion. fTherefore tnere
was no need to consider the question of triable isgsues, as

illustrated in the .uerican Cyanamic case {15%75) A.C. 358

which the learned judge did as can be seen at p. 51 of the
record where he said.
in anccher ana higher forum the
correct juaicial approach was put
this way -~ a judge shoula be siow to
aismise proceedings on & technicality
where it 1is plain there is a triable
issue,”
Be 1t noted that the affidaviti of verification
by tne respondents in this appeal is an example of an
inadequate affidavit which gave no supporting evidence to

the petitior and co the acticn must be an abuse of process -

see we W.R, Willcocks & Co. Ltd. (supraj). &Hs recovded

oy the judge, counsel {oy the appellant in tie court below
had said of the statutory afficavit “scmeching more than
that 1¢ required” and there 15 support tor this

proposition in Re S.A. dowlsen Ltdé. (1950) 2 All S.R. 408

where the petition in part complaianed of oppression pursuant
to section 210U of the United Kingdom Aci. where a complaint
of “uppressive conduct" ana winding-up on the "just and

eguiltable” ¢round ar¢ embodied in that section.
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At p. 413 wynn-Parry J., seiu -

"1 can imagine few cases of

peticions presented undexr Section 210

in which it would ba wise, or even

possible to rely mer«ly on the

statutory &ffidavitc.”
The appellaiits have cherprore, made cut ¢ case that the
aftficavic evidence in support of the petiticn coula not
ke ouw o case i oppression. On thio aspect alsc, it
was an abuse Of procegs and shoulda be steuck out, It
shculd be menticned chel ground 2 of tue notice of ALppeal

wae speciiicaily avancuned,

Conclusion

#l7nough failure to plead a tangible interest
was raised vy the appellants in the court below, it does
nol appear co have becn considered in tine reasons for
juagmwent. The dcominant issues in that court were those
which, es earlier stated, could not be heard and determined
by a peilition. AT the end of a lengthy hearing in this
court, che respondents sougat an amencment so as to incluae
tiwe particular averment of a tangible intereest in the
petvition, 1f such an cmenament were to be granted,; it
woula net be in wne interestsz of justice, 1t would mean
that L[he successful appellants would be deprivea of thelx
cight wo have the creer against thea in the court below
set aside. Further, how could such an amendment have
assisted the respondents. It has alrecaay been ceciced
that the overments in this petition could not mase cut:

4 case of oruression sgainst thie appellants. 7They woula be
equally ineffective as grounds to wind-up the company
pariicularly as chere are alternative remedies.

Different consideratione of Couise; way have

applied, hac the demuirer not been prowptly sought.



in cartain circumstances, an amendmernt might then have

been appropriste ~ See he The White Ctar Consolidated Gold

liininc Cc. Vol. 60 oL.%, M,8., 815, 1nis petition is bad

in law wnd connot be cured by an amendment.

As recayds ground 1 aealing with abuse of process;
chat grounc did receive a full freatment in the judgment below,
but the approach was not in accord with the relevant
avthoritics., The result is that the order below must therefore
pe set aside ana the petiticon struck out. I agree with

the orceyr proposed by Campbell, J.a.

CAMPBELL, J.A.%

I a;ree entirely with the reasoning and conclusions
ct Downer, J.A., that the appeal ghould be allowed. The
order of the ccurt is that the orger cf Malceolm J., be set
aside and the petition struck oult and removed from the file
of procecdings. The appellants 3fe to have their costs here

and below, the same tc be taxed if nct agreed.

GOLKDOW, J.a. {Acting}

i have rvead the judgmept ¢t Lownexr,; J.A.. ana
agree with the recconing and conclusions. I have nothing

tc add.
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As the learned judge had no jurisdiction tc maxe
such a finding, this led tc a further erior which will
be adverced to when ground 1 of the Notice of Appeal
pertaining to abuse of process; is being addressed.
Was the petition to wind up the
Company pursuant to Section 203 (f)
oi the Companies Act gemurrable

because the respondents faiied to
aver tcthat the company was sclvent?

‘i'he object of Win-Doors Limited was -
“(aj to carry cn the business of
manufacturers, merchants,
imberters, exporters, repalrers
and agents for the sale and
purchase cf and dealcrs in
windoews, window frames, doors,
door frames, store-[ronts;
partitions and materials of all
kinds capable of being uscd in
connection cherewith;®

"{b) to buy;, sell, manufacture, repalr,
convert, alter, exchange, lct ox
hire and deal in all kinds of
articles ana things wnich may be
rveguired for any ci the purposes
of any c¢f the said businesses.”

bearing in mind that tie respendents relied on Seciion

203 (i} cf the Act te wind-up the ccapany, it was necessary
for them to state their gqualification as shareholders.

“Yhat secciun recds as follows -

"203. A cunpany may be wouna up by the
Coure if -

{£) the Court ic of opinion that
Lt 15 Jjust and egulitable
chai the compeny should be
wound up.”

As for the manner in which the respondents stated their

standing to ingtitute proceedings, here 1is how
paragraph 6 ¢f the Petition sets out the claim -

0. Your Petitciocner bonald Spence
subscribed to the Memcrancum of
Lssscceracion of the Company for 750
cnzres while your Pevitioner

breve Bryan and your Petiticaer



