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CAMPBELL 7 J .2‘\1 .“:

The appellant by writ dated March 2L, 1953 claimed
damages in negligence arising cut of a wotor vehicle accident
which occuried in the vicinivy of Kingsland on the sandeville
Santa Crus main rcad on Deceimiber 11, %32 betwecen his minibus
travelling towards Mandeville and the iesponeent's motor car
cravelling 1n the opposite directicn. The main particulars of
negliigence alleged were:

(a) Uriving at too fast a cace of
speed having regard to ail the
ciccumstances;

{b) auriving on or on vo the wiong
oy improper side of rovauj

{(c) driving at or into the plaintiff's
said minibus.

he claimed as special camages incer alia the value cf the
minibus on a total loss basis less salvage amounting to
¥5,000.00 and loss of use of the minibus for 42 cdays at $35C. GO

per vay amocunting to $514,7006.00.



The responcent in lier defence denied the negligence
anag the particulars tnereof ana pleaded :hat the accident was
caused solely by the negligence of une plaintiff, alternatively
that he contributed tc the accident. The pertinent particulars
of neglicence averred by her were -

(a) Attempting Lo negotiate a corner
at too fast a speed in the cir-
cums tances;

(b) driving on to the incorrect side
of the roau while negctiating a
corner and at a time when it was
unsafe to do so.

She counterclaimed uamages for total less of vehicle
amouncing to $5,200.6C and for loss of use and loss of earnings
totalling $2,4060.00.

in this state of the pleadings the appellant to
succeed hada to adduce credible evidence to satisfy the tribunal
ci fact on & balance of probabilities that the respondent was
driving too fast in the circumstances cna that more imposiantly
she was driving on her wrong side of the road and by so dolng
she drove into the appellant’s minibus which was being driven
on iis correct side of the road.

The matter was heard by marsh J., on hpril l&;, 15¢Y on
which dace he aujudged the appellant cwo thirds to blame and
accordingly gave judgment for him on that basis. The respondent
was represented at the trial but was not personally present to
pursiue her counte:zclaim whilch was accordingly dismissed.

The appellant appeals and seeils an osder -

(a) That the judgment entered herein
for the plainciff with the
liability of contributocy negli-
gence be set aside;

{(b) that judgment be entered for ihe
plaintiff against the Defendant
in such sum as the Honourable

Court decms just;

(c) alternatively, that cthere be & new
trial in this causeg;



e

{d) that the costs of this appeal
and the costs of the trial to
be taxcd or agieced; be paid by
the Defendunt/Respondent.

The grounue of appeal are that -

(1) The learned trial judge in
ecveluating the evidence in the
casc, and the facts anu
inferences to be drawn therefrom,
erred in principle ana took into
consideration exiraneous and
irrelevant matiers, speculation
anc conjeciure in arriving at his
conclusion.

{z) There was no evidence or facts and
:nferences therefrom to enable the
learned trial judge to come to the
conclusion that the Plaintiff/
appellant was guilty of contributory
negligence and such £inding was
contrary to law and resulted in a
grave injustice to the Plaintiif.

(3) The learned trial judge ervad in
holding that the loss oi use forx
U weexks claimed by the Plaintifi was
excessive and cired in ccducting
331/3 of tne Plaintiff‘'s said clain
which he did for Income Tax.

The respondent Ly a respondent s notice seeks an order
"that the judgment be varied to substitute & judgment for the
defendanc on the plaintiff's claim with cosus tec the defendant
te be taxed if not agreed.”

The grounds cn which this variation is sought are that -

(1) On the bacis of ihe evidence of
the Plaintifrf the lcarnea trial
Jjuuge correcctly fcund that the
Plaintiff's vehicle intruded inco
the Defendant's side of the road
and driving patl and having so
found, the learncd crial judge
ought tc have fcuna that chis was
e sole operative cause of the
collision:
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There were material discrepancies/
inconsistencies in respect of the
testimony of the Plaintiff and his
witness, Michael White, and these
were suci as to renaeyl the
Plaintiff's case unreliable and to
provide a basis for the learned
trial judge to reject the testimeny
of bolh witnesses.

,.
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i material aspect of the Plaintiff's
case, namely dchat the bDefendant was
cvertaking ancoiher vehicle, was not
pleaded and tnere was no application
Lo amend the pleadings to insceot tae
allegacion, doespite che fact chat the
claintiff sought to rely on this at
trial.

The appellant's evidence-in-chief before Marsh J., on
april L4, 1960 was thac he was travelling to Mandeville on
Decewmiber 11, 1582, in the vicinity of Kingsland betwaen
mileposts 51 and 52 he negotiated a right hand bend in the road
at 25 w.p.h. 45 he came around the bend he saw two cars namely
a Hillman on its correct side of the road and & Cepri in his
lane. e bralked suddenly but notwithstanding, the Cepri came
and collided in the right side of his bus. The front wheel of
the bus was toin off, the axle fell onte the road, the whole
cight front of the bus was a complete wireck. Hce said iherc was
¢cxcuvation on his side of the road "so I was restricted to
about 2 feet from white line.”

Under cicss~-cxaminntion he admitved that he was a
driver for 3U odd years but on minibuscs foir 14 yecrs (since
1374). He wis on his regular route and he was awace that the
excavation nad been going on for months. He sald he never
crossed the white line. ile always negotiates the cocirner on his
correct side of the road. The bus stopped at the collision
point on his side of the white linc.

He was asked how wide his bus wuas. He answered ihac

he coula not say but maybe it was about ¢ feet.



The undermentioned extract {com the record speaks as
co what may be inferred as the gquesiions asked and or suggestions
lade -

"p. 13 - Don‘t know how wice was the
excavation. How much of road
aird 1t take up? I never
measured it - I don't aincw.

Yes - There was white line in
road. [Lxcavation was going

on for moniths. I never crossed
white line - always negctiaLe
corner on ay side of road.

Capri was in my lane and ended

up on embaniment on my right

sice of rcad.

Capii was making to ovelcake

the Hillman.

It was a wide stretclh of road.

i don't know what happened to

the Hillaan,

rot true Capri was not overtaking.
pus stopped at collision point on
my siae ot white line.

My measurements aice by assumption.

LR

e
Trenchh 4' - 5' wide

Load about id' wide

At collision Hillman haa yone -
Capri was not beside it.”

The pla:ntiff calle¢ a witness whom the learned trial

[¢7

judge stated explicitly that he was not relying on, hence there
is no need to refer Lo his evidence.

at the close of uvne appellant's case the following
facvs given in eviGence Hy him  do net on the cecord appear to
nave been challengea either by cross—-examination o by
suggesition to the contcary namely -

{a) that the appellant was at the tine
cravelling ac 25 m.p.h.

(b) that there was a Hillman motor car
which was travelling on iis proper
side of the road;

(c) +ihat the lapri when fiist seen was
about ¢ feet behind the Hillwan but
in the appellant®s lane;

(i) that the respondent had intruded on
to his the appellant’s s:de of the
read.
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The learned trial judge in adjudging that the
appcllant was two thirds tc blame for the collision based
his decision firstly on a'findlng of fact on which there was
no evidence namely tnat cthe appellant was driving in excess
of 25-30 m.p.h. and was goiny downhill; secondly on a finding
of facc wiich was not the basis of the appellant's assertion
of negligence namely that & sccond car meaning the Hillman
was being overtaken by the respondent's Capri which caused the
latcer to be in the appellant's lane. The appellant’s
¢vidence in chief wmakes ne menticn of the Capri ovectaking
the Hillman., 1t was in cross—-examination that the guestion of
"ecvertaking"” was first raised and the appellant said clearly
that "Capri was maiing to overtake the Hillman." This could
mean that the Capri had already moved from its lune into the
appellant's lane from which the inference could be drawn that
it was about to overtake the iilliaan which was still about o feet
in front of it. The further statement under cross-—examinacicn
vecoided as “not true Capri was not overtaking® is therefove
ambiguous, which ambiguity may have agisen from the manncr in
which the suggestion was made. 1t ougnt not therefore to be
construed chat the appellant was now saying somethaing completely
different from his first answer which conscquently reguired him
to plead “overtasing®” in the particulars of negligence.
Thirdly the decision is based on an inference drawn fiom
estinates of measurement of the width of the excavation in the
roadway on the appellani's side of the road andg of the width
of the roadway which the appellant expressly stated were "by
assumption” because he did not measure the excavaticn or the
roadway and so in cffect what he was saying was really that e

was hazarding guesses.
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Waitt v. Thomas (1947) 1 all E.&. S£2 (H.L.) escablishes

the principle that on guestions of fact the grceatest weight
should be given to the findings cf the trial judge because he
Saw and heard the witnesses and that his judgnment should not be
disturbed unless it is plainly unsound. However, it is cqually
established that this principle holds good only where there is
no suggestion that tae tricl juage has nisdirected himsclf in
law and sance 2 conclusion based on no ¢vidence is & guescion
of law an appeal court will unhesitavingly interfece in such
cirecumstances.

In this case, the judguent of the learned iLrial juage
rests partly on a conclusion for which there is apsolutely no
evidence. ‘The conclusion is that the appellant was driving in
excess of 25-3U m.p.l. and was going downhill from which it is
to be inferred chut he was driving at “"too fast a speed in the

circuinstances." This 1s exactly what the respeondent pleuded and
would have had Lo prove of which nowever there 1s no procf.
This courc is therciore entitled to interfere.

Un two ocher grounds this couri is entitled to
interfere because firstly, the juagmenc is plainly unscund in
so far s it resis on ¢ case which was neither projected by the
appellene in his plecding nor in his cvidence namely thac the
accident occurred when the cespondenc was ovestanlng another
motor vehicle. Secondly, it rests on the acceptance of the
appeillant. as a credible witness in relation to the measurcnents
given by him and apparently inconsistently con net accepling him
on the more reliable evidence ygiven by bhim in relailon to which
he had knowledge, d:d not have Lo resort to guessing, ant was not
derailed in cress—examination.

The first ground of the Respondent's notice secking an
order that, based on the learned trial judge's f{indinygs,

“udgment be entered for the cefenuant ig predicated on the



learned trial judge's findings, as stated in the ground, being
well founded on evidence. Tie opinion expressed above shows
that this is not so. Thus the substratum of the first ground
in the notice collapses and the said ground must necesgarily
fail. The second ground deals wich discrepancies/inconsistencies
in respece of the testimony of the appellant and his witness
Michael White such ithat the appellant ought to have been considered
unreliable and his evidence rejected resultiné in judgment‘for
the respondent. The short answer to this is that the learned
rial judge having seen and heard both witnesses rejected the
appellant’s witness as not being a credible witness but accepted
the appellant as credible. The fact that the learned trial
judge wid not accept the testimony of the appellant that the
collision took place on his side of the road dowes not imply
that he rejected him as a credible witness. Apparently, this
part of his testimony was considered less reliable than the
other part dealing with measurements, solely because the
learned trizl judge made erroncous findings against him as
earlier stated, and also erironeously believed that Lhe_evidence
given by him as to mddsu:emﬁnts-whicb were éuessés‘exbliqitly
stated by cthe appellant Lo be “assumption“ were more to be

relie¢ on than the ocher parts of his evidence which were not-

Py bl .

b&se& onbguesseé buﬁ on kﬁowlédgé. There i;.thercforc nc merit
in ;hi" yzound.,
‘ e thicre ground in the notice is not well founded.
As earlier gtated Lhe appellant did not rely for the success
of his case on negligence constituted by the respondent over-
tahing another vehicle.
The appellanc's ficst two grounds of appeal are
tully justified. The judgment, for the iecasons stated above,

cannot stand. The only guestion is whether judgmenit should be
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cnterea by us for the appellant or a new trial orderea.

In my view the learned trial judge would inevitably
have concluded that the appellant had established his case on
the evidence led by him once he had found nhim & credible
witness and had not fallen into the errors earlier mentiocneu,

As regaras ground 3, Mr. Frankson submits that the
appellant gave evidence on the loss of use sufferea Ly him
which not having been challenged under cross-cxamination cught o
be presumed Lo have been accepted by the respondenc. There
was thus no justification in law or on the facts for the
reduction in the quantum per diem or in the time span of the
loss by the learned trial judge. pefore us Mr. Davis has not
itade any submission on this ground.

Mr. Frankson, in my opinion is clearly right. ‘the
per diem loss as claimed 1s not shown to be unreasonably high
or at all, the time span for which the loss is claimed 1s not
unreusonably longer than that within which another bus could
reasonably be cbtained o be puc on the road. The loss as
claied ougyhl not therefore to have been reduced. The ground
of appeal states that the per diem claim was reduced Lo give
effect to income: tax at the rate cf 33143%. This 1s not so
ctated nor need necessarily be inferred.

i would for the reasons given herc.n orders that the
Judgment of Lhe court selow be varied by substituting thercfor
juagmenc without contributory negligence for the sums awarded
before deduction for contributory negligence by the learned trial
judge other tian that for loss of use and for the sum awarded for
ioss of use there is substituted the sum of $14,700.CC being
2280.00 per cay for 42 days. In sum I would ouder judgment
Zor the appellant in the court belcow in the sum of $28,725.00
=ith costs to be taxed if not agreed together with the coste of

the appeal.
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FORTE, J.ii.:

This is an appeal from the Judgment of Marsh J.,
in which he found that the plaintiff/appellant was two-
thirds to blame for the accident, arising out of which the
appellant had sued for damages. @i counterclaim filed by
the respondent was not proceeded with, the respondent having
failed to attend the trial, and the attorhey appearing for
her; opting to ¢all no evidence on her behalf. In the end,
the learned triél judge was left with the evidence of the
plaintiff, and a witness called in his (the plaintiff's) support.

The facts of the case, have been outlined in the
judgment of Morgan, J.A., and consequentcly it is only
necessary to mention those aspecis which are relevant to my
owrn opinion and conclusions.

In the ubsence of any evidence for the defendantc

at the trial, this appeal, through the plaintiff's grounds of

appeal, and the grounds in the respordent's notice, and

indeed through counsel's arguments before us raised the
guestion of whether having regard to the evidence, the learncd
trial judge was correct in his conclusions. Unfortunately,
the learned trial judge stated his conclusions without having
given any reasors tor having found as he did, and consequently
has placed this court at a disadvantage in determining by
what process he arrived ac those conclusions. He did,
however, reject the evidence of the plaintiff’s witness in
the following words:

"That Plaintiff’s supporting wicness,

Michael White, the conductor, failed

Lo impress tche Court and kept on

insisting that there was no excavation

on ?laintiff's side of the road

because, in the Court'’s view, he was

aware of the implications thereof.
His evidence is rejected ....... .



In doing so; he left only the evidence of the
plaintiff upon which he could wakeay finding in the case
and indeec stated explicitly as a preface to his findings
that they were based “solely on the evidence tendered by
plaintifi.” He fcound as follows -
1, There was an open trench,
2, PYlaintiff crossed line to avoic

trench without assuring himself

if road aground corner ol opposite

side was clear.

3. Created an cbsiruction on his
uppusite side of carriage way.

4. OSpeed in excess cof 25 - 30 m.p.h.
going downhill.

5. There was no second car being
overtcaken by the Deiendant -
improbable that in a collision cf
this nature as aescribed by
plaintiff that second car, 1f it
existew, would nave simply left
the scene without a trace. 1Iin
any ecvent, overtaking not pleaded
and no application made to amend.

In the absence of reusons for these findings, this
Court has to examine the evidence of the plaintiff as

recocded in the Jucdge's notes to .determine whether there
were any bases fer the learned judge’s conclusiuns.

Tiie fact that the plaintiff’'s testaimony, thouyh
challenged by cross—examination was not contradicted by
evicdence adduced by the defence, dues not deprive the learned
triazl judge of his right as an arbiter wf fact tc reject his

evidence con the basis chat ilie is not a credible witness. in

the case of Indusirial Chemical Co (Ja) Ltd v. Owen Ellis

vrivy Council No. 25/85% the judgment in which was delivered
on the 17th March, 1%86, Lord Oliver of Aylmerton in

criticlzing cowmments made in the judgment of this Court in
respect of unchallenged evidence, had the follewing to say

oC page 4€ -
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“With respect, their Lordships
consider that this was a quite
impermissible conclusion and on
two grounds. First, 1t rests
upon the fallacy, sometimes
propounded frc:n the bar, that
because the sworn testimony of
a witness cannot be directly
contradicted by that of another
witness or by contemporary
documents, it must nwcessarily
be accepted as truthful by the
judge regardless of his assess-
ment of the credibility of the
witness. OSecondly, 1t seems to
their Lerxdships uirectly to con-:
travene the well-established
principles upon which an appellace
ccurt nas to approach the task of
reviewing tne trial judge‘s
findings of fact. The questicn
which the Court shculd have
considered was whether there was
evidence before the learned trial
judge from which he could properly
have reached the conclusicn that he
did cor wnecher, on evidence the
reliability of which it was for
hin to assess, he was plainly wrong."

The approach of a Court of kppeal in determining
appeals against the findings of fact of a trial judge was also
dealt with in the English Court cof appeal in the case of

Lorraine Patricia Miles v. Kenneth Charles Cain {unreported)

sudgment - deliverxed on the l4th December, 1989 by the Master
of the kolls in which at page 4% the rollewing quote frem the

speech of Lord Summer in The S5 jiontestccom (1927) L.C. 37 at

page 47 was cited -

"What then is the rcal ceffect on the
hcaring in a Court of Appeal of the
fact that the trial judge saw and
heard the witnesses? & think it has
been somewhat lost sigit of. OF
course, there is jurisdiction to
retry the case on the shorthand note,
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"including in such retrial the
appreciaticn of the relative
values of the witnesses, for
the appeal is made a rehearing
by rules which have the force
of statute ...... . It is not,
however, a mere matter of
discretion to remember anu take
account cf this fact; it 15 a
matver of justice and of judicial
obligation. Nenetheless, not to
have seen the witnesses put
appellate judges in a permanent
wosicion uf disadvantage as
ayzinst the trial judge; and,
unless it can be shown that he has
failed tc use or has palpably ris—
used his auvantage, the higher
Court cught not tc taxe the
cesponsibilicy of reversing
conciusions sc ar:zived at, merely
on the result of their own
cemparisons and criticisms of the
witnesses and of their own view of
the probabliiies of the case. “The
course of the tiial and the whcle
substance uf Lhe judgment must be
lovked at, and the matter does not
depend on the guestion whether a
witness has been cross-examineu to
credit or has been pronounced by
the judge in terms tu be unworthy
of 1t. If his estimate of the man
forms any substantial part of his
rcasons for hic judgment the trial
juage's conclusions of fact should,
as I understand the decisions, be
let alonel.™

in this case, the learned trial judge, though not
explicitly commenting on tie credibility of the plaintiff,
came O certain findingys which impliedly indicates that at
least on some aspects of his evidence the plaintiff was
disbelieved. He, however did¢ not dismiss the plaintiff as
untruthful but apparently, preferred to determine the issues
by an analysis of the content of his testimony rather than
using the advantage of “seeing and hearing him." In other
words, it does not appear that the learned trial judge's
estimate (of the plaintiff) forms any substantial part of his
reasuns for his judgment. A5 his reasons have to be drawn
inferentially from his findings it may be useful to examine

them againsc tiie evidence.
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1. There was an open trench

This finding is supportcd by the evidence of the
plaintiff, wiuo in the early part of his ¢xaminaticn-in-chief
testified to that fuct.

1

2. Plaintiff cirossed line to avoid trench without

assuring himself if road around corner of cpposite sidc was

clear.
This finding was arrived at in the fuce of the
following bics of evidence whicn came from Lhe plainuefis

{1) "Dzcavation un my side of the road

$SU 1 wWas restricted to about 2 £t
from white line;

{(2) 1 never crossed white line - always
negoticte corner on my sicde of roauy

3) Capri was in iy lane and ended up on
cmbankment on my cight side of rozd.
Capri was maxking tou overtake the
Hiliman., 1t wus a wide stretch of
road. I don't know what happcned te
the Hillman. dHot true Capri was notc
overtaking.

{4) Dbus stopped at collisicn pcinc on my

side of white line."

This evidence revealed that the plaintiff naintained
throughout has testimuny that he was at all times driving his
vehacle on his coriect siuwe cf the rcad, and that it was the
defendant who was 'trespassing’® on his side, thereby causing the
collision.

On what basis then did cthe learned trial judge find
that he had 'crossed the line'? The answer appears o be as a
result cf the following evidence which was awduced in cross-
exaiainaition of the plaintiff -

"Excavation on my side of the road.
Distance from excavation to centre
of road - trench with pipes.

Can'L say how wide was bus -
maybe about ¢ ft.

Don*t know now wide was the excavation.
How much of road did it take up?
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"I never measured it - i don't
KXnow.

« never crossed white line -
always negotiute corner on ny

side ¢f road. Capri was in

my lane and enued up on enbankment
cn my right siac of road.
Seeesetsesssnsncstssssstsnnnsnnsns

it was a wide stretch of roac."”

Then follows:

My measurenents are by assumapiion.

irench 4' - 5' wide

wnoad about 187 wide."

It is apparent, vhen that che leacrned trial judge
came te this linding by a mathematical calculation of {he
assuned neasureneits given by the plaintifi e.g. 4 - 5 feet
of excavation (assuming excavation commences right up unto
plaintiff's left sidce) awded to estimated wiath of bus - o ft
- eguals 10 - 11 ft. s tihe plaintiff assumead that the roaa
was 1y fL wide, and assuming tnat the white line 1s 1n the
middle of tue voad, then the bus would of necessity be cne to
two ft over che white linc.

The learned urial judge therelcre drew inferences
from the 'assumed’ measurements offeced by the plaintiff,
rather than act upon the precise evidence of the plainciff
that he was on hig side or the rcad. This he did in
circumstances where the plaintiif had previously declined to
give measucements and afterwards, baving been apparently pressed,
made it clear before doing so thal whatever measurements he
offered weuld be by virtue of nis assuiiptions.

in the casce of Whitehouse v.Jorden (19861) 1 11 E.i.

267 at page 286 Lord Bridge <f Harwich had this to say -
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"My Lorus, i recognize that chis is
2 guestion of pure fact and that

in ¢he realin of fact, as the
auchorities irepeatedly emphasise,
the advantages which the judge
derives from seeing and hearing the
witnesses nust always be respecced
by an appellate court. ot the same
time the importance of the part
played by these advantages 1n
assisting the judge to any particu-
lar conclusion of fact varics
through a wide spectrum from, at one
end, a straight conflict of primary
fact bewween witnesses, wherc
credibility is crucial and the
appellate court can haralv ever
antecfere, te, at the other end, an
infercnce irom undisputed primary
facts, where the appellate court 1is
in just s yood & position as the
trial judge to make the decision.”

in Keeping with this dicta, it is my opinion that
in the circumstances of this case, this Courit can intesfere
with the firndings of the learned trial juage.

In ny view, the approach by the learned triul judge
is wrong. It 1s obvious from the record, that the plaintiff,
was reluctant to give any estimate of distances. because he
considered himself nct quelified to do so. In the end, being
pressec he gave estimates which he clearly stated were
distances which he gave by assumption. On the other hana, he
had already given evidence in clear and precise terms, in
respect to che position of his bus vis a vis the white line;
vefore and at the time of the collision. The mathematical

)
calculations based on these assumptions, and which the
learned trial judge obviously used to contradict and reject
the plaintiff's testimony re the position of his bus ait the
time of the collisicon is in my cpinion of no weight being
built on a foundeticn which the plaintiff clearly stated was
inaccurate. i would conclude therefore that in regard to
this finding there was no evidence upon which the learned
trial judge cculd properly have reached that conclusion, and

in the event his conclusion is plainly wrong.
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3. Plaintiff created cbstruction on his oppousite side

of carriage way

4s the finding was based on finding lic. 2 nothing
further need be added in that reyard.

4., Speed in excess of 25 ~-30 m.p.h. going downhill

The cnly evidence of speed, left for the
consideraticn of the lecarned trial judge aficer his vejection
of the plaintiff’s witness was that given by the plaintiff,
which was nct challenged in cross—-examinaczion. Shorc of
Gdismissing the plaintiff as completely untrustworthy, whnich
e Gid not du either expressly or impliedly, there was no
cviagence upon which the learned trial judge could nave come
to chis conclusion.

5. 'YYhere was no second car being cvertaken by

the defendant

The reason given by the learned tricl judge for this
conclusicn has no evidenticl base and therefere cannot be
supported.

in thosc circumstances,; in so far as liabilicy is
concerned, i woulc alloew the appeal and enter judgment
wholly for the plaintiff on the claim.

DAMAGES

I have read the judgments of Campbell and Mcrgan JJ.A.
anG ugyrec with the reasoning and conclusions therein and

consequently have nothing furvher to add in respect of damages.
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MCORGEL, J. A

in this action the plaintiff claimed damages
against the defendant for negligently driving her motor car
along the road from Mandeville to Santa Cruz thereby causing
a collision with and damage to his minibus.

The deferdant denied the charges and filed a counter-
claim alleging that the accident was caused solely by the
plaintiff.

At the date of trial the plaintiff and his witness
appeared with plaint:ff's counsel. The defendont did not
appear but was represented by counscl. The maiter proceeded
before Marsh, J., who gave judgnent as follows:

"Plaintiff 2/3rds vo Llame.
Judgment for Plaintiff on
the Clzim in the sunm of
$1,06€ by way of General
Danages ond $4,075 by way
of Special Damages.
Counter clainm dismissed.”
The plaintiff now appeals against this judgment.

The evidence of the plaintiff in chief was short.
On this day he was driving his minibus on the road to
Mandeville at & speed of about 25 m.p.h., At a right band
bend, because of an excavation which he leter described as
a trench with pipes - on his left side of the road, he wus
restricted to a distance near the white line. This distance
he described as "about two feet”., Coming around the corncex
e saw @& Hillman meotcr car approaching on its side of the
road and the defendant’s car, a Capri, in the plaintiff’s
lane. He braked but the car collided in his right front
side; then sped off the road and crashed in an embankment
on his right side. IHe received injuries and medical
attention the cost of which was $25. His minibus, from which

he makes an average net cdaily income of $250, was out of use



-i9-

for six weciks, e was cross-examined - primarily as o
distances and co che position of the Capri. &s to distance,
cite notes of evidence, which are teise, says

"Distance from excavacion to
cencre of road. Can't say
how wide was bus - maybe
about ¢ ft. Don'c Know how
wide was the excavaliol:.

How much of road did it vake
Uy’ 4 DevVelr measurea iv -

L won‘t Know. Yes, ‘Tihere
Wus Witce line in voau. L
never crossed whicve line.

AT Was a wlde stretch of road.
My weasurements are vy &osumap-—
vion, Zoench 4 - 5% wide.
Road about ig' wide."

As to position of the car, the evidence is:

“wiien I first saw Capri il

was avboui oft. behind Hillman.
Capri wau in my lanc. Capri
was naking to overtake the
Hillman. 4 don't know wiac
happened wo the dillman.  wou
Lrue Caperl was not covertaking.
at cellision Hillian haua gone -
Capri was noc beside it.”

Tue supporiing withess gave evadence. This evidence
was redected by idhe learned crial judge; aid not in any way
form a parc of hiu rindings, anud nheeds no renearsing.

un this siate of the evidence, tie learnea trial
judye made cne follewing findings - pages 18 and i7:

i. That Plaincifi's supporting
witness, liichacli white, che
conducior, failed co impress
tne Courc and kKept on
insiscing that theve was no
excavation on Plaintiff‘c
s1de of the cload wecause,
in the Courc's view, he was
awure of the implications
thevectf. ilis evidence is
rejectee and Coram finds
specifically the following:-

Z. 'There wus ail open irench
(Plaintiff®s accual woras
"excavacion").

3. Plaintitf ciossew line o
avoiu trench widlhou
assuring himself 1L 1oad
aiound corneir of upposite
siGe was clear.
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. Creaced an obstirucc.ion on
niz opposite uide of
carsiage-way.

speed 1n excess of <L - 30
m.p.h. going downnill,

There was no second car

being overtaken by the
befendant - improbaple ihatc
in a collision of chas

nature as described by
Plaintsrf chat second cax,

wf iLc exicted, woula have
siply lefc che scene withoud
a Lrace.  in any evenc, ovel-
LaXing not pleacved and no
applicatiovn made to cmenc.

Contributery uegligence ifound - Plasnuiff 2/5
Lo blame

- Defendant 1/3
te Dlawe

AWARD
General Dumages = $5,0Cu
special Danages
Medical bExpenses 3 25
Bus 5,000

General Daiagyes =
ospecial Damages

defore us. Mr. Frankson was allowed to axgue cogether,

thiree grounds of

N('

(2

Loss of use at 1,400
pes week for 4 weexs 5,000

lé,vis

55,000 lesc

E

5la,625 Ltess

appeal as filed, namely:

L) The Leained Yirial Judge
in evaluaiing the
ev.odence in che case and
wine faces and infeiences
ce be urawn cheseizon,
eirred in principle and
100K 1Nnto considecavion
extraneous and irirelevanc
nacters, speculation and
conjectuie, i arriving
at his conclusions.,

) Yhere wus no evidence oc
facits and inferences
therefrow to enavle che

273
2/3

L

R

i
<

o

o

»

C.

()
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"

learned Trial Judge to
coie Lo the conclusion
thact the Plaintiff/
Appellant was guilty of
contribuctory negligence
and such finding was
concrary to law and
resulted in e grave
injustice tu the Plasncifi.

(3) The learned Trial Judge
ecrred in holding that che
loss or use for 6 weeks
claiwed by tie Plainciff
Was excesslive ...

The defence I[iled a Respondent's locice -

"{1) On the basis of the evidence
of the Plaintiff, the learned
crial Judge cocrectly found
thait the Plaintiff's vehicle
intrudea into the Defendant's
side of the roau and driving
path and having so found,
the learned trial Judge oughc
to have found that this was
the sole operative cause of
cne collisson.

{2} there were material uiscre-
pancies/inconsistencies in
respect of the tescvimony of
the Flaintirf and his
witness, Michael iihite, ana
cilese were such as vo rendex
the Plaintiff's case unreli-
able and to provide « basis
for the learned trial Juudyge
to rejecy e testimony of
woth witnesses.

(3} A material aspeci of che
Plainc.ff's case, namnely that
the Defendant was ovexrtaking
anothes vehicle, was not
pleaded ana (ihere was no
application t(c amend che
pleadings o inserc chis
allegacion, despive che fact
that the Plainciff sought
to rely on this acv trial.”™

The learned ctolal juuage, having found che suppoiiliny
witness unreliavle, said that he relied on the evidence of the
plainciff alone. ile founa there was an excavai.on as evidencea
by the plainciff.

A5 to the third and fourci findings, was caere

evidence beioce the learned crial judge to cowe cto any of



chose conclusions? He did not specifically stace that he
took into account the estimace cf distances which was given
by the plaintiff as altogether he gave no reasons for any

of his findings of fact. Wevertheless, learnec counsel for
the defence urged that the learned juage must have taken into
account the estimace of distances as it was his assessment

of this aspect of the evidence from wuich he came (0 these
findings.

This evidence of estimates is replete with
assercions of the plainciff's own inability to judge distances
anu his reluctance to make assumpiions, The cecord is clear
that when he succumbed o the urgings or counsel he made what
i call, unecducatcd guesses. Defence counsel aptly called
then "opinions® - which £ accept they were - and for which
ne sazd the plaintiff had neicher the necessary skill nos
gqualification to make. Any positive findings on this, in
ny view, would be unreasonable, as againsc the other precise
and unqualified evidence from him that he was betwecen the
white line and the excavation. The reality chat he was unable
to vell distances was patent. dad he been asked to point
out the distances, and those measurements were agreed by
counsel and the Courcc, then diffcrent consgiderations could
arise. The reliability of the distances he gave was exton-
guished by his assertions of his incompetence co judye and
.+t would be plainly wrong ana a misdalriecvion to accept ox
rely on that evidence as probative against the clear and
consistent evidence that he was on nis side of the road and
that he never crosseca the white line.

The plainciff said that he was travelling ac
25 m.p.h. 1 can find no basis for a finding by the judge
(supra) that he was travelling "in excess of 25 = 30 m.p.li.™.
He was not cross-examined as to speed. Similasly, there
1s no evidence on which to base a finding that "chzre was

no second car being overtaken”.
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The evidence from cheplaintiff, in chief and in
cross-—examinacion, was chac he savw the Capri almostc six feec
behind a Hillman car and in 1ts wrong lane "maiing co over-
cake the Hillnman", cleuasly meaning chac tae dravesr of the
Capri had posicvioneu herseli to overtake. 1n answer Lo a
lacer quescion frowm respondenc's ccounsel, however, he said.
"ot truc Cupcor was not overtvaking”. Defence counseél on this
iast answer has concluded that the pleincaiff’s cuase was thac
there was an act of overcaking on which plaintiff celiced anud
had neicher pleaded, nor scught anendmenc o pleac. This
16 not so. OUn the evidence given by che plaintitf, ‘he over-
taking had noit begun, and, therefore, it was not necessary
to be pleaded. in any event, it is my view thac his pleading
that "he was driving on the wiocny or impropes side of tiie
road” would, in chie circumscances 0L an overtdsning, be
adegunte. The fact is that no "overcaking” was Jleaded ox
eveodenced and tuat [inding is Wwrong.

This Courc is loath te intverfere with che finaings
of fact of a triuli judge who is enticled to assess the
credibi.lity of a witness, e¢ven though the wiltness is nod

digectly concrac.ocoed.  .i che case of Jnduscrial Chemical

Co. (Jda.) vs. 8llis, Privy Council wo. 25/25 delivescd on

L7th March, 15690, Lord vliver commencing on e principles
upon which an sppellacte Court must approacn che tasii of
reviewing che trial juage'’s findings in & waccer wherce thewe

wais unchallenged evidence, saad:
“I'hne guestion wiich “he Courc
should have considercd vas
whcther chere was eviauencce
before the leasined trial
Juage from whnich hie could
preperly nave reached the
conclus.on that he did or
whechier on evidence, the
reliability which v was
for hiw to assess, he was
plainly wrong.”
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in my view there was no evidence before the learned
judge, in this case, to support the findings co which he
came. The totality of the evidence shows that the defendanc
was wholly to blame and the plaintiff is entitled to a
judgrient on his claim and the counter-claim.

Ho item of special damage was challenyed, as it
could have been, by the defence, a clear inference that the
figuies were not in dispute, and, in my opinion, there 1is
no reason to deprive the plaintiff of special uamages as
pleaded.

Finally, it is my view that the decision of the
learned trial judge is one to which no reasonable Court could
come., Accordingly, :» would allow the appeal and enter
judgnment for plaintiff on the claim and counter-claim as
pleaded for $28,725, beiny as Lo general damages $5,L00 andu
as to special damayes $23,725, with costs of thnis appeal

and of the Court below L0 be agreed or taxed.

CAMPBELL, J.A.:

The appeal is allowed. Judynenv of the Court
below 18 varied by substituting cherefor judyment for the
appellant without contributory negligence in the sum of
$48,725 with costs here and in the Courc below to be taxed

if nouv agreed.



