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CAREY, P. (AG.)

This is an appeal from an order of Theobalds, J., dated
Lath June, 1990 whereby he decreed specific performance in favour
of the plaintiff, of an agreement for the sale of land situate at
stokesfield in 5t. Thomas by the defendhnt, {the vendor) who is
che present uppellant.

The appeal raises (wo matters of substance, viz, the
autiiority of an attorney to sign an agreewent for sale on behalf
- of a vendor and secondly, the effect of breaches of the Exchange
Control act on the validity of the agreement for sale. The
grounds of appeal also challenged certain findings of fact
relating to the residence of the parties to the agreement which
bear on the second question. it becomes necessary therefore to
consider the challengea facts in that regard and to provide some
material, essential to a proper understanaing of the issues which

fall to be detzrmined.
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Prior to the signing of ithe agreement for sale of the
premises, the subject matter of the suit, the respondent was in
possession of these premises as a tenanct of the appellant. She
had secured these premises in order to provide a home for her
mother and a lady who cared foi hecr. Thereafter, the respondent
herself retuined to Wew York where she lived. At some tine
subsequently, she learnt thai the premises were for sale, and
returned to Jamé;ca in order to see an atioiney, Mr. Frankson who
was aciing for the appellant. The agreement was executed by the
respondent apparencly on Sth &pril, 159 when she actually attended
on HMr. frankson. ohe paid a deposit of $20,;v35. The agreement for
sale recited that che parties were both resicent at Port Morant in
St. Themas and stipulated a purchase price of §1537,500. Wo date of
completion was stated. The balancc of the purchase price was
payable "cn completion.” There were no special conditions included
in the agreement. Mr. Frankson signed for and on behalf of the
appellant. The respondent called on Mr. Frankson at some time later,
when she learnt that the sale was off because the appellant no
longer wished to sell.

The only evidence adduced at the trial was that of the
respondent and Mr. Frankson who gave evidence on her behalf. The
appellant did not herxself give or call evidence. She was toc ill
at the time of trial. Mr. Davis, who appeared below on behalf of
the appellant, raised two points which I indicaced are the issues
in this appeal. The judge found that Mi. Franxson had authority
from the appellant to sign the agreement. Further, so far as is
relevant, he found that the parties were iresident in Jamaica. The
respondent, he held, visited the United States of America (U.S.A.) from
time to time and in the case of the appellant, she haa migrated
for nhealth reasons in order to have a relative take care of her.

This latter reasoning, i confess some difficulty in appreciating.
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A person who sells her nousec, migrates for healih reasons and to
be cared for by a relative who lives overseas, can hardly be said
to be resident in Jamaica.
i turn then to consider the evidential base of that
finding. But first, tne relevant provision of the Exchange Control
Act should be rehearsed:

"33.—(1) Except with the consent of
thie Minister it shall not be lawful in
the lsland—

(a) for any person resident in the
scheduled territories to trans-—
fer or go any act forming part
of a series of acts calculated
Lo result in the transfer by way
of sale, exchange, gift or
mortgage of any land, buildings
or other hereditamnents situatea
in the island o1 any instrument
oi certificace cf title chereto,
Lo a person residaent outsidae the
scheduled territories; or

—
-
w

~—

for any peirson resident outside

the schecduled territeries,; or

any perscn acting on behalf of

any person sc resideni, to trans-
fer, convey or <o any act forming
parc of a servies of acius calculated
o resuli 1n the transfer or
cenveyance by way of sale, exchange;
gift or mortgage cof any lancd;
building or other hereditaments
situated in the island or any
instrument, or ceritificate of

title relating thereto to any
person wherever resideni; oz

{c) for any person wherever resident
to purchase or agree to purchase
or to accept a transfer or
conveyance by way of sale, exchange,
gift or mortgage of any landg,
buildings or cther hereditaments
situated in Jamaica from any person
resident cutside the scheduled
territories or any person acting on
his behalf; or to pay any money to
any other person in consideration
for, or in connecticn or association
with, any such transfer or convey-
ance.

(2) Subsections (2) and (3) of section
26 shall apply in relation to a transfer or
conveyance prohibited by this section as they
apply in relation to a transfer prohibited by
this Act of a security.”
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The term "resident” is not defined in the Act but it was, { think,
accepted in course of argument at the Bar that it bears its plain
ordinary meaning of a permanent inhabitant of a place; not a

visitor. The case often cited in this regard is Levene v. Inland

Revenue Commigsioners {1928] A.C. 217 at p. 225:-

L

.+« and I think that it connotes
residence in a place with some degiee
of continuity and aparct from
acciadental or temporary absences.,”

per Viscount Care, L.C. The evidence as to the residence of the
appellant emanated from Mr. Frankson. iIn March 1968 he was advised
by the appellant that she was very 111 and her nephew Noel McCarthy
had coie to take her, not only to obtain medical attention but to
reside with him in piawmi, Florida, his home. OChe migrated after
that conversation. Mr. Frankson could not be understood as
suggestiing that her stay in Miami would e tempcorary. He said
explicitly (p. 18) that she was going vo join her nephew "for the
rest of her days.” in April 19%¢5 when he executed the agreement
on her behalf, she was living in the U.J.s. Mr. Frankson was well
aware of this fact. He said so. Nevertheless, when he drafted the
agreement, he stated the address of the appellant as residenc in
Jamaica. That finding by thé.judge that at the zelevant time she
was resident in Jamaica, was plainly unceasonable: he regrectably
did not appreciate the significance of the evidence adduced,

With respect to the responcenc, Mi. Frankson staced that
he understood that she lived in the U.s.A. at the Cime the agreement
for sale was executed. He gave no explanation, or perhaps he was
not asked. Why then had he stated in the agreement that her
residence was in Jamaica:s Un the evidence given py the respondent,
it was clear, that she resided in the U.5.A. and visited Jamalca
occasionally to visit her mother who was old, blind and needed
someone to care for her. Ooshe herseli stated that she was living
in U.S.A. on 13th October; 1%8s8. wWowhere in her evidence did she

even state that she visited the U.5.A. OShe came down from New YorXx
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to see Mr. Frankson about the purchase. She used a lawyer
practising in liew York to act on her behalf in that regard. 1
am yet to be shown a scintilla of evidence of her residence in
Jamaica. The weight of evidence is against the finding of the judge
that the respondent resided in Jamaica. +The conclusion at which
i have arrived, means that Section 33 of the Exchange Control AcCt
was breached. Even if any one of these findings were held wrong,
my opinion would be the sane.

< will now proceed to consider the question of

Mr., Frankson's authority to execute the agreement for sale on

behalf of the appelliant. This Court in Grant v. Williams {(unreported)

S.C.C.A. 20/85 welivered Z5th June, L9%47, considered as is now
required to be done in this appeal, the scope of an attorney's
authority to sign an agreement for sale on behalf of his client.
Kerr, J.A. having reviewed & number of auchorities,; expressed his

view cof the law in these terms at pp. 12 - 13:~
"  From these cases 1 extract che
principle that when a vendor authorises
an estate agent to sell property at a
stated price, oxr a solicitor to have
the carriage of sale, it must not be
taiten that they are empowered to do
more than in the case of an estate
agent to agree wiith a prospective
purchaser, ithe essential term i.e.
the price, and in the case of a
solicitor or attorney to protect the
vendor‘s incerest and prepare the
necessary documents to complete the
transaction. In short, to be able
to act as agent beyond the normal
role of their respective professions,
specific authority musti be conferred.
in either case the authority to enter
into a binding agyreement for sale
raust not be lighily inferred from
vague or ambiguous language. Tnere
must be definite instructions to
that effect or the conduct and
circumstances in the particular case
must be such that the estate agent
or attorney must reasonably have
understood that he was authorised
to make the particular contract and
to sign the agreement for sale.”

it is plain on the authorities winich Kerr, J.4. reviewed ancg his

crystallisation of the principles to be extracted frowm those cases,
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that specific authority to act in the way the attorney did mustc
have been conferred. If the authority is Lo be implied, then
the evidence must show quite clearly, that the attorney cculd have
understood his authcrity to be exercisable only in the way he acted.

in Grant v. Williams (supra) there was a deal of evidence of the

oral instructions given by the appellant and as well, documentary
evidence which required interpretation. in the present appeal, the
¢vidence of any oral instructions by cthe appellant to the attorney
is at best exiguous. in a conversation with Mr. Frankson before
her departure to Miami, the defendant dwelled largely on hex
loneliness, the relationship with her family and her desire to sell
the property and use the proceeds for her medical bills and
maintenance abroad. 1t seews to me that the only macerial from
which instructions to se¢ll or enter intce a binding agreement can be
ascertained, must be the correspondence tendered. Mc. Frankson
wrote the appellant on 1llth august, iSse. 1 set out the relevantc

portion of this letter:-

w
-0

£ had thought that I would have heard
from you re the sale of the property
at Port Morant with particular
refecrence to the price you are asiking
for i,

cometiine ago a young man from Port
HMorant came to see me and indicated a
willingneess to purchase. I told him
to have a valuatlion done but he has
not yet returned.

Tocday a Miss Caroline Friend who

lives in Sronx, hew York came to sce
e and expressed a willingness Lo buy.
She will pay zin U.8. Currency. Ghe
wants the place for hexr mother who is
living theie now and 1s blina.

Z am of coursc unable to do anything
until I have proper instructions
from you, hence this letter.

Please let me have your firm instructions
with particular reference to the selling
price you are asking.”
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she responded by an undated letiter which he received 1Uth October,

thus:-

"L am ready to sell the home Port

Morant now tne cost of house and

furniture wwenty chousana dollars

520,000 U.B., 1 did not get in

Louch with you because i did not

have a phone thank you for writing

me., o+ want the wollars to 4o in

Hospital up to now I am not better

SC uc your best for me.”
On any fair construction cof this lettei, it seems to me that she
was requesting M. Frankson to do his best to sell, that i1s to sign
an agreement for sale on her behalf. Uo far as any special conditions
went, she was stipulating for a price of not less than $20,00u U.S.
and furthexr, she wanteu to be able to get the proceeds in the U.S.A.
Seeing that her health had not improved, she would neecd the money as
a matter of urgency.

Fr. coffe argued with force that M. Franison was not
authorized to sign the particular agreement he did in fact sign.

He pointed to the absence of any coumpletion date from the agreement
for sale and any condition for Bank of Jamaica approval.

Mrs. Forte, on the other hand, contended that the
instruccions in the appellant's letier were non-specific as to time.
Further, it was Mi. Franhson's expeccvation that the sale to the
respondent would bave Leen in effeci, a cash sale., Mr, Frankson
‘had stated that he would have taiien any foreign currency tc the
Bank of Jamaica Lc¢ approve its transfer abroada. she also placed
great store on ithe fact that the respondent retuined shortly after
the agrecieent was signed to ascertain the completvion date but was
told that the sale was cancelled. Uo far as the transfer of the
proceeds abgoad was concerned, she said that was not a condition
which coulad be imposed.

with all respeclL to Mrs. Forte, L cannot accept that there
18 any substance in these arguments. The appellant's letter was

clear that since she had last seen Mr. Frankson in August, her health
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had not improved. She reminded him that the proceeds of sale would
be nccessary Lo satisfy her hospital expenses. A reasonable lawyer
would understand that time was of the essence. The one thing

he could not do, was to ignore the consideration of urgency. In
failing to make time of the esscnce, he was not drafting a contract
according to instructions. Tnen the proceeds of sale were to

satisfy bills overseas; U.b. dollars would be essential. Would not

a reasonably compelent lawyer apprecirate that Bank of Jamaica approval
would be requiredr Would he not consider that such approval should

be made a condition of the agreewment: if he were to do his best to
sell the propeily to secure these advantages on behalf of the vendor;
it is demonstirably clear special conditions in these areas ought to
have been included. The conclusion is inevitable that Kr. Frankson
was not authorised to draft the agreement, nor to sign the agreement
wiiich he did. "He could not reasonably have understood that he ' as

authorised to make the particular contract and to sign that

agreenment for sale® per Kerr J.A. in Grant v. Williams (supra) at
p

p. 13. I think it right to add that HMr. Frankson was given authority
to sign a binding contract on behalf of the appellant, but had not
the authority to sign the particular contract here in question. &s

further authority for this proposition, Chinnock v. Marchioness of Ely

{1865] 4 DeG. J. & Sm. €386 is apt. IiIn that case, it was held that
a solicitor having authority to sell on special conditions cannot
pind his client by any other terms.
in my judgment, this is sufficlent to determine the appeal
in the appellant's favour. However, in deference co the arguments
put forward on the issue of illegality, 1t would be entirely
unsatisfactory and wrong not to go on to express an opinion thereon.
Mr. Goife submitted that the evidence showed that both
parties intended to disregard the requirement of the Exchange Control
Act by concealing thei: foreign residence., fHe said further that
at no time was UDank of Jamaica approval sought or had, which was

clear evidence that the appellant at all events, intenced to avoid
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the provisions of the act. His conclusion was that the contract
was illegal and void ab initio. He maintained that even if the
1llegal contract could be validated ex post facto pursuant co the
provisions of Section 33 (2) of the Exchange Control Act, the
conclusion was irresistible that the parties meant to pursue their
agreement regardaless of what the act provided.

in her counter arguments, Mirs. Forte submnitted that the
agreement was not in breach of the Exchange Contiol Act because
both parties were resident in Jamaica as found by the judge. 1 have
previously dealt with the issue of residence and 1t is sufficient
to observe that the finding of the judge with respect to residence
was unreasonable, It is fair to say that Mrs. Forte was not strong
on this point and argued in the alternative, that even 1f the Court
found against her on this question of residence (as i have done)
bank of Jamaica approval could be sought even at this atage. She

referred Lo the course taken by this Court in @ant v. Williams (supra)

in allowing a late approval. in her view the circumstances in that
case are indistinguishable from the present case.

it 1s appropriace to mahe reference to the provisions of the
Exchange Control act which are applicable to the facts in the instant
case. 1 have alreacy guotec Section 33 (1) and (2) earlier in this
judgment. it is helpful to cite also section 2U (Z) and (3):-

“(2) Viithout. prejudice to the
provisions of subsection (i), the
Minister may issue a certificate
declaring, inh relation to a securiiy,
that any acts done before the imsue

of t(he certificate purporting to effect
the issue oc transfer of the security,
being acts which were prochibited by
this Act are to be, and are always to
have been as valid as 1f they had been
done with the permission of the
Minister, and the said actis shall have
effect accordingly.

(3) tlothing in this section shall
affect the liability of any person to
prosecution for any offence against
this Act.”




and section 306 (1):-

"36.—(1) it shall be an implied
condition in any contract that, where,
by virtue of this hct, the permission
or consent of the Minister is at the
time of the contract required for the
pertformance of any term thereof, that
term shall not be perfcrmed except in
so far as the pernission or consent 1is
given or is not reguired:

Provided that this subsection shall

not apply in so far as it is shown to

be inconsistient with the intencion of

the parties that it should apply,

whether by reason of their having

concemplated the performance of that

cerm in despite of the provisions of this

act or for any other reason."
The first qguestion is whether the contiact for sale was in breach
of the Act. That answer has already been given an emphatic yes.
Can it be saved by the provisions cof Section 307 In the alternative,
does the proviso to Section 36 apply? it was accepted at the Bar
in the course of argument that the view expressed by Carberry; J.A.

in Grant v. Williams (supra) ac p. 3b:-

" The statutory protection will not
however apply where it is clear that
the parties mean to pursue their
agreecment regardless of what the &act
provides."”

is correct and is good law. On an examination of Grant v. Williams

(supra), two points were affirmed. First, the fact there are
breaches of the Act does not inevitably make the contract 1llegal or

unenforceable. As Douglas, J. held in Watkis v. Roblin {1964]

6 W.I.R. 533, the effect of the statute was to strike at performance;
not formation and that breaches did not necessarily make contracts
bad in their formation. Carberry; J.ia., summed up the matter at

pp. 39 - 40 of the judgment in these terms:-

" In short then, cur section 36

(the English section 33) Contracts

legal proceedings etc., wita its
provision of an implied condition

that terms requiring the permission

or consent of the Minister {(or Treasury)
shall not be performed except permission
is given,; unless it has been clearly
excluded by the parties; will prescrve
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the contract, and the absence of
permission while it may prevent che
party from collecting out of the
scheduled texritories does not provide
1n itself a defence or answer to the
obligation. Further, it is possible
to get ministerial validation under
section 20: validation of certain
transfers.”
The breaches of the #ict do not necessarily provide a defence to an
action for specific performance.

The second point, which emerges from that case, is that
breaches will provide a defence i1f the proviso to section 3u 1s
applicable. in other words, the breach will operate as a defence
where 1t is clear tha. the parties mean to pursue thelir agreement

regardless of what the Act provides. Bigos v. Bousted {1951]

1 All E.K. 92 is an illustration of a case where the intention of
the parties not to get approval was manifest. The facts and

circumstances of that case appear in Grant v. Williams (supra) at

P. 3¢ and I do not think it 15 necessaiy to reiterate them.

in order to determine whether an ex post facto validation
is possible, the guestion of the applicability of the proviso to
section 3% must first be settled. IMr. Goffe identified the evidence
which he said, showed that it was inconsistent with the intention of
the parties that an application for approval woula be sought. He
said the offer to purchase made by the respondent's attorney was
in U.5. dollars, $25,000 U.S. Lo be precise. The offer by the
respondent in an undated letter to the appellant‘s nephew was stated
in U.8. dollars. In an affidavit which formed part of the Record;
the respondent deposed that the appellant’s newphew, her agent,
intimated that he wishea tc purchase mcney in that currency. Further,
Mr. Franikson himself told the respondent on the telephone that the
appellant was selling the property for 525,000 (U.5.). The
denomination in U.S5. currency was confirmed in paragraph 5 of the

statement of claim which stated as follows:-
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"S. That the Plaintiff subsequently

held further discussions with the said

Hoel McCarthy, who told the Plaintiff

that the premises was being sold for

S$26,0060.¢0."

The appellant's attorney for the sale in a letter to his client
stated that the respondent "would pay" in U.5. currency. In
confirming instructions to sell, the appellant signified her wish
that the selling price be fixed at $20,0060 U.S5. There was as well,
the evidence of HMr. Frankson himself. He stated as follows (at p. 17)

"... 1 came to the conclusion that she

was issuing specific instructions to

me to dispose of the property for not

less than $26,0C0.0C U.&. as money was

needed urgently.®
Later, he was recorded as saying:-

<.« i had intendecd to gel part in
forveign currency as she was in need.

i spoke to Miss Friend and made it clear
that i nesded some of that money in
foreign exchange.”

W

.ss 4+ anticipated Mrs. Tulloch needed
as much as possible of the money in
foreign currency. ... Iy recollection

is that 1 thought I had indicated to
Miss Friend that we would require part
of the money in foreign exchange.

... My intention was to take the money
to the Bank of Jamaica and get authority
to send it out."

S50 far as the judge's reasons can be ascertained from a note
he made at the end of tlic submissions before him, he held that the
contract was binding and enforceable. He found that the parties
were resident in Jamaica. We do not know what his thinking was on
the proviso to section 3¢. We were made to understand that the
submissions in the Court below on behalf of the appellant which were
made by lir. Davis, were the same as those made betore us. Nothing
in this note however, addresses that issue. OUpeaking for myself, I
would have thought that having reserved judgment, the learned judge
would have considered the issues sericus or important enough to

warrant a reasoned decision in writing. We have been deprived of

that assistance.
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in the light of the evidence adduced, there aie some matters
which can be stated with certainty. The contract stated the
residences of the parties to be in Jamaica. but in fact neither
resided 1n Jamaica. The appellant's attorney, Mr. Frankson, was aware
that the respondent lived in the United States of america at the
time of the agreement. He also knew that his client had migrated to
the United States of America at the material time. Mr. Frankson
knew that his client wished the proceeds of sale in foreign currency
in order to pay bills abroad. Loth parties being resident abroad,
the need to obtain bank of Jamaica approval was manifest. it is
seyond belief that the purchaser resident abroad, would bring foreign
currency into the island so that IMis Frankson could take it to the
Bank of Jamaica for approval to transmit it to the vendor who also
lived abroad. The conclusion that the parties incended to ignore
the Exchange Control aAct 1s irresistible. and this conclusion does
not depend on the view which [ have expressed, tha. 1t is unlikely
that Bank of Jamaica approval would be sought for the funds brought
into the country. From the fact that the parties both lived abroad
and were willing. the one to pay and the other to receive, the
purchase price in U.L. currency, that could be the only conclusion.
i have not the least hesitation in sayinyg that the parties concealed
their foreign residence to avoid the provisions of the act. It
was never the intention of the parties to seek vank of Jamaica approval.
The proviso to section 3¢ (1) is, in my judgment, applicable.
Accordingly the appellant cannot obtain ex post facto validation of
their breach of the Act.

Having regard to this conclusion, 1 must now consider whether
the parties are "in pari delicto.” it is obvious that when the
respective parties signed the agieement with their true residences
concealed; they were "in pari delicto.” Where that is the position,

the general rule is "in pari delicto potior est conditio defendentis.”
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This is Lo be interpreted as meaning that the person resisting the
claim possesses the advantage over the person making it. In the
present situation, the appellant, as the defendant in the action

in the Court below, is the person having the advantage. The Court

will not assist the responuent "to enforce an i1llegal coniract or allow
itself to be made the instrument of enforcing obligations alleged

to arise out of a contracc or transaction which is illegal ... and

1f the person invoking the aid is himself implicated in the

illegalitcy." per Linaley, L.J. in Scott v. Brown, Doering, McNab & Co.

11692 2 ¢.&5. 724 at p. 726.

The respondent 1s in an unfortunate position. Ushe did not
égraft the agreement. .t was draited by the appellanc's attorney who
had carriage of the sale. 7The 1llegaliiy which 1s proscribed by the
Act is being a non-resicdeni entering into an agreement for sale of
land with a non-resident without the lMinister‘s consent.

(Section 33 (1) (b)). The respondent, L suspect, wanted to purchase
the property in Port morant at all coscs and was prepared to do
whatever was necessary to achieve that objective. This fact however,
cannot assist; her motive admirable though it be, is irrelevant. She
remains egually guilty - "in pavri delicto" and that precludes the
Court coming to her aid to secure the house she desperacely required
for her eldeirly and handicapped rnother.

But there is an exception to the - “in pari Gelicro” - rule.
Where the coniract is still executory, a parcy is allowed a "locus
poenitentiae” a time for repentance, provided he takes proceedings
before the illegal purpose, haz been subsiantially performed.

Cockburn, C.J. in Taylor v. Bowers (ii7v; 1 (.B. 291 av p. 255 stated

the law in this way:-

“Now it seems to us well escablished

that where woney has been paid, or goods
delivered, under an unlawful agreement,
but there has Leen no furcher performance
of 1t, the party paying the money or
delivering the goods nay repudiate Lhe
transaceion,; and recove: back his money
or goods. in Hastelow v. Jackson

tl1u26), U B. & C. 221; ¢ Man. & Ry.

Reboe 209; 6 L.J.O.U.R.B. 31u,; 10U E.R. 102u;
2% Digest 406, 95, Lictledale, J., says
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(¢ B, & C. 220): "if twe parties
enter into an illegal coniract, and
lnoney is paid upen it by one to the
cther, that may be recovered back
before the execution of the contract,
but not afterwards.' 4And in Bone v.
Ekless (186U}, 5 H. & Ni. 925;
29 L.J.Ex. 438, 157 E.R. 1450;
12 Digest, Replacement, 317, 2443,
Lramwell, B., referring to Hastelow v.
Jackson (supra) says (25 L.J.Ex. 440):
‘Clearly an authoxity to pay over money
for an illegal purpose may be revoked
oefore the money 1s paid over. In
Hastelow v. Jackson that proposition
of law was laid down, although there
the plaintiff had tec prove, as part
of his case, that he had entered into
an i1llegal contract; he did not,; however,
seek to recover upon it ... The law is
in favour of undoing or defeating an
illegal purpose, and is therefore in
favour of the recovery of the money
before the illegal purpose is fulfilled,
not afterwards.'"

lr. Goffe argued as i think correctly, chat there was no
evidence to show that the¢ respondent intended to avail herself of the
"locus poenitentiae" which the law allows. Unlike the circumstances

in Grant v. Williams (supra) where an application was mace for

bank of Jamaica approval, none whatever has becen made in this case.
This fact provides strong evidence that the parties intention was
to act contrary to the provisions of the Exchange Control Act.

The result of what I have said means that the appellant has
succeeded on the two points of substance. 1 would allow the appeal,
set aside the judgment entered in the Court below, and enter judgment
for the appellant.

There remains the counter claim in which the appellant
claimed as follows:-

(1) A declaration that the
Defendant is and was at all material times
the rightful owner and entitled to
possession of premises registered at

Volume 192 Folio 100 of the Register Book
of Titles.

(2) An Order for recovery of
possession of the said premises from the
Plaintiff and/or her servants and/or agents
and/or anyone occupying the saild premises
through her.”




The notice to guit which was served on the respondent gave the
following grounds for eviction:-
"L The premises are required by
the lanalord for her own personal
use and occupation.

Za Rental due for a period in excess
of 30 days.

3. Premises required for substantial
repairs and imptrovements to be
effected.”

But no evidence was given in support of the counter claim by the
appellant. OSuch evidence as was adduced from the respondent only
showed that no rental was paid on the advice of the appellant's
attorney. I would dismiss the counter claim. in the event, the
order of the Court below on the counter claim is affirmed.

1 would propose that the appeal be allowed, that the
judgment enteired in the Court below on the claim be set aside and
judgment entered for the appellant, that on the counter claim, the
order in the Court below be affirmed. The appellant is entitled to
1er costs both here and below.

+ think also that the respondent is entitled to a refund
»f her deposit. On the guestion of rent, we should invite counsel

to address us.




WRIGHT, J.A.

rave had the benefit of reacing Llhe judgment in arait of
and in my opinion the relevesut issues have been
adequately dealt with, 1 am in agreement with ni1s reasoning and
conclusions and can therefore usefully add nothing save to say

that 1 agree with the order proposed.

1 have taken the cpportuniiy of examining in crafit, the
judgment prepared in this matter by Carey P, (7 -.). He has dealt
fully with all the issues raised on appeal. 1 agree with his
reasoning and the conclusions arrived atc that the appeal be allowed
with the order as proposed.

iaving regard to the very comprehensive mannexr in which
he has set abeut his task, there is nothing further that I could

usefully add.



