JAMAI1ICA

IN THE COURT GF APPLAL

RESIDENT MAGISTRATE'S CiVIL APPEAL NO. 20/89

BEFORE: THE HOW. MR. JUSTICE CAREY, J.A.
THE HLON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE DOWNEK, J.A.

EETWEEN OMER S5. LLOYD T1THOMAS PLAINTIFF/APPELLANT

A N D GARFIELD BROW DEFENDANT/RESPONDENT

Mr. Arthuy Hitchin for sppellant

espondent not present noi reoresented

29th Janvary, 1550

&MY' J.A:

This i1s an appeal against the Jjudgment of His Honour
Mr. . 5. Huncley, «esident Magiztrate tcr the parish orf
Kingston saitting ac isasc Street on the Zoth July, 1989,
whereby he disiiissed the plaintiff’s action in negligence.

In this courtc, the responadent to whom nctices were sent, did
not appear but we have listened with care to the arguients
put forward by Mr. wicvchin on behalf of the plaintiff.

The facts in the case are quite simple and uncom-
plicated. un the 22nd December, 1588 at abtoutr 9:30 in the
morning, the plaintiif was driving his Mercedes Benz in a
nertherly direction along buke Street when he came to 1ts
intersection with whac is descriped in the evidence as llerces

Circle. &t that point, tihere are two discinct lanes.



. e

1The plasntiff wae in the right~hand lane., “he defendant in
his evidence saild he was in the left-hana lane. 7The plaintiff
said .u evidence that he moved right, as nhe was obligeu to do;
having regavd to the lane in whichi he had pogiitioned himself,
and as he went around the eastern part of Herces Circle ne
felt an impucc. That impact was causeu by the derendant's car
which came in contact with hie; the vight-hand front bumper
oif the defendvaunt's car collidea with the lefc rear bumnper of
the Mercedes Benz. 'The plaintifr nad movea coif bercre the
deiendant.

The plaintiif’s car sustainea damage which came to
Three Thousand Three Hundred and sixty Lollarcs ($3,300,.U0)
and there was a claim for Five hundreu Dollars ($500.uu) for
labour aand One Hundred and Seventy bollars (5170.0u) for pre~
paration or an estimate; « tcectal damage of Four Yhousand and
Thisity Dollars {$4,030,00).

Yhe leained fegicent magistrate in his reasons said

tnis, and chese, »n our view, are tne relevant findingc:

"The Rabbit is the car driven by the
cefencant. e said the kabblt was not
in the precess of overtaking the Mercede:s
#Benz, The Mercedes Benz was in the grocess
oL overtaking the tabbit and pullea over
tee soon resulting in the contact between
che two vehicles,®
On those findings the learaed judge came to ine view that the
deienuant was ncet negligent. It seems Lo us thav the learned
Hesident mayistrate dia not uge his opportunity of seeing and
hearine cthe witnesses to fully appreciace the eviaence nor
uid he draw the proper inferences which fairly arose on the
Driaary racts.
rThe pocition as we understand it :s thiss A diiver

or z« vehicle in the right-~hana lane must of course turn rigit

aii oruer o traverse the Circle. i driver of & vehicle 1in




the left lane may do so. But plainly, if he intends to turgn
richt, then he 1 cbliged, as any prudent driver, tCc ensure
that vehicles to his right which are in fact involved in
manceuver. ng right ere not impeded vy his actions. It 1is
cleaw whnen the evidence is seen in thet light, that is, having
regard to the relative culigacions of the drivers, that the
driver to the left musi ensure that he is not zapeding vehicles
to I'is signt. e mugt allow them to pioceed, and he must so
manceuver his vehicle to prevent a collicion, in our view,
the cefendant dia not observe the elementary rule of ensuring
that che transit way to his right, was clear. Hada he done so,
the accidence would never nave oCCusiel.

it is not withcut gignificance that the witness whom
e called to give evidence before the learnca kesident riagistrate
alterea hise evidence somewnat, He said anitially that the
driver of the car in which he was a passzngey was in the left-
nana lane. but chviocuslv pprecratcing the problem posed by
inat pogivion, shifted the position of his cur to the right-
hanc lane. Yuat change wes significant but it appeared to
play no part whacever in the consiceration of the learned
Resiuent Magistrate. Ln our view, it ought to have zlerted
him to the case that has been put forward by the defendant,
and to raise a uwoubt with respect to the defendant's case.

in our view, che ¢vidence indicated thac the
defendant was wholly t¢ blame for the accident and the plaintiff
should have been acquitted of blame.

The appeal must therefore be allowed, the Jjudgment
of the courc beiow set aside and judgment entered for the

plarntiif/appellant in the sum of Three Thousand iHine Hundred




and wwenty Dollarc ($3,94u.00), which represents the actual
costs of the repairvs and the cost of the estimate of the
damages prepared by the assessor. ‘whe plaintiff is entitled
to thie costs n the court below to pe taxed if not agreea.
“ne costs of wppeat, we fix at Threc Hundred and Fifty

Dollars ($350.00).




