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BINGHAM, J.A. (AG.)

on £nd December, 1991 Lhis Court heard arguments addressed
to us by counsel in respeoct of a wotion sceliing leave to appeal oul
of time from two orders made in chambers by Langrin, J., on
3rd Octoboer, i195% and loth October, 19%0. &Ht the end of the hearing
we granica Lhe application. We now put our reasons into writing.

The facts leading up to the hearing before Langrin, J.,
below and rechearsnd bofore us disclose what amounted to a remarkable
state of affairs. ns these facts will have to be examined, if 2nad
when the matter comes on for the hnaring cf the appeal against the
respecl.ive orders made by Langrin, J., 1 do not propose to go fully
into them.

The power of this Jdourt to enlarge or extend time is

contained in Rule 9 of the Court of hppeal Rules 1962 Proclamations

Rules and Regulations dated liih UctobegJ 1962, which reahs:

"(9) BSubject to the provisions of
subsection 3 of scction 15 of the Law
and to Rule 23 of these Rules, the
court may enlarge the time prescribed
by these Rules for the doing of
anything to which these Rules apply,



-

"or may direct a departure from these
Rules 1n any other way where this is

regquired in the interest of justice.”
(Emphasis stupplied).

The affidavit in support of the motion seeking leave to
appeal are sworn to by the applicants, Miguel and Josephine Thomas
and their attorney-at-law Weltoh Forsythe., These affidavits

insofar as they are material state:

" WE, MIGUEL THOMab AND JOSEPHINE THOMAS
being duly sworn iake oath and say as
follows: - Ch

1. That our true place of abode and
postal address iB 14 Greendale Boulevard,
Gpanish Town in the pacish of Saint
Catherine and we are Interior Decorator
and Hairdresser respectively by
occupation.

2. That two separate but related Orders
were entered against our deceased mother
Etheline Dayes and ih favour of the
abovenamed Respondent8 oh Octobetr 3rd,
1959 and Octbbeér 16th, 1990; respect-
ively in this matter by Justice Lahgrin,
and I exhibit herewith marked with the
let.ters 'T1' and 'T2' copies of these
two Orders. s Pore ' o

3. That both Orders relate to the
granting of Specific Performahce of an
ihgreement of Sale for Land dated

12th day of February 1966 signed
between Etheline Daye8 (vendor) and
WiLLLaM/RATHLEEN JOHNSON (purchasers).

4. That both Oxders were obtained
most irregularly and cohstitute a
great injustice against us because:-

(a) Etheline Dayes, our moiher,
dicd on the lst January
1990 before tha Order of
Opecific Performance was '
completed and yn~t this
action was carri~»a on against
and in the name of tho
deceased when it should have
been continued against us as
the persohal recpresentatives
of the deceascd.

{(b) That the HespoHdehts knew of
rhe death of bux motiier ahd
yet chose to ignore this fact
when they continuved suit E 293
of 1968 against the dececaded as
sole defendaht bomd eight months
after her death. we refer Lo 'Bxhibi*
'©3' ywhich is 'the hffidavit of
Herbert Rose dated 25th September
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" (c) That we do have an intecrest
in this matter as exccutor
of the duly executed Will of
the deceastd probate of which
was obtained on the 15th day
of March 1991 and is exhibited
herewith and marked 'T4' for
ldentificatibn.

(d) That we have an interest in this
matter also as the transferee
of the said ptroperty, see
exhibit '1s¢t,

(c¢) Thdt the Respobndents were well
aware of our existencec because
a8 few months before her death
our mother wrotc to the . s
Respondents advising them of her
enfeebled condition and that
she was turning over her interests
to her 'daughter.'’

See Letter i dated 17th March, 1988
and marked '76' for identification.

(f) Inspite of these facts we were
never joined in this actionh as
a party upon the death of our
mother, nor even served with
Notice of thesec proceedings:

(g) That on the léth day of October
1990 when the crucial order was
made instructing the Registrar
of the Supreme Court to
authorise and sign the Transfer
naither my mother Etheline Dayes
nor her personal representative
was represented, that Judgment
was in effect obtained expartce."

" £, NELTOW FOUREYTIIE, being duly sworn make
oath and say as follows:

L. That i residec at 160 Patrick Drive,
Patrick City, Kingston 20 in the parish
of Saint hndrew and my postal address is
5la Duke Street, Kingston and 1 am an
anttorney-at-—-Law.

2. That since the appellants retained me
in this matter they have had a serious
and continuing intention to appeal the
Orders in question.

3. That there are good and substantial
reasons for the Appellants' failure to
bring this appeal within the prescribed
time.

4. That the hppellants were not jolhed if the
action by the abovenamed Respondents despite
an interest in that action, nor were they
served with notice of the proceedings.
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"5, That the Appellants were deprived
of their substantial rights without any
notice thereof and without those brders
having beeh obtained in the 'regular’
manner. o

6. That both Orders against which this
Leave for Appeal is sought were obtained
in flagrant departure from the lawi-

(a) The Order for Specific Perfor-
mance obtained oh the 3rd day of
October 1989 should not have beeh granted
on Originating Summons but by Writ, as
there wery serious issues and disputes

suirounding the relevant igreement for
Sale,

(Section 531 Judicature (Civil Procedure
Code ) M : ' ' '

(b) The Order dated ivth Octéber
was highly irregular.

(1) The party named, as Respondent
had died some & months before the filing
of that action.

(ii) The present Appellants and
Representative of the deceased estate
were not notified of this action though
they should have been. ' .

(iii) The Court had no jurisdiction in
the circumstances to designate the
Registrar of the Supreme Court as the
person Lo authorisc and sign the Transfer
to the land.

(iv) it was highly improper and
prejudicial to the estate of Etheline Dayes
that Herbert Rose was ‘declared to have
carriage of sale’ when Herbert Rose was
acting for the other side in this matter.

7. 'That the time for the filing of
this appeal had long passed when i came
into this matter.”
There has been no attempt made by learned counsel for the
respondents to challenge or traverse any vof the facts alluded to
in these affidavits. In moving the Court to exercise its discretion
in favour of the applicants, learned counsel relied on Pétro Brown v.

\
Ambrozine Neil and Ernest Neil (1%72; 1z J.L.R. 669 if contending s

that the requirements as to the standard necessary to gualify for the
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exercise of the Court's discretion are:
1. That at afl material times there
must be a serious and continuing intention
to prosecute the appeal.

2. There must be merits to which the
Court should pay heed.

3. ‘The delay in lodging the appeal within
time is understandable and ekxcusable.

Learned counsel for the respondents conceded that the action
was ccmmenced by the wrong procedure. This in effect bears out the
irregular nature of the procecedings below. There was a failure to
follow the correct procedure for launching the action for specific
performance in conformity with section § of the Judicature (Civil
Procedure Code) Law. The section lays down as a mandatory reguire-
ment, that such proceedings shall be commenced by writ of summons.
Here the respondents had gone by way of an originating summons. i
failvre to adhere to the coriect procedure would be fétal to the
aclLion going as ik did, to the question of jurisdiction.

Therc are good reasons for this rule. Such an action for
specific performance affecting as it did, rights of a proprictory
nature had of nccessity, to be adjudicated upon in open court by
way of viva voce evidence and not a8 occurred in this case by an
originating summons supported by affidavit evidence and a hearing
in chambers. The jurisdictional question having been determined in
the applicant's favour, the entire proceedings before Langrin. J.,
are bad and a nullity. Ueedlcss to say any subscegquent proceedings
based upon this order for specific performance would be ilself a
nullity.

in light of the above, the submissions of learned counsel
for the applicants, regarding the factors which an Appellate Court
ought ©o consider in exercise¢ of its discretion, have considerable
merit and in consideration thereof, we proceedced to ggant the

!
application for leave to appeal within fourteen days and ordered




that the costs of this

WRIGHT, J.A.

1 agree.

DOWNER, J.A.

1 agree.
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hearing to be costs in the cause.

/ﬁf}'/)/%”“:




