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CAKEY P. (KG.):

This appaal takes us into the arcance realm of the
hegiscration of Titles ket (herceinafter called the Act). It 1s
concerned with the validity of a reguisitioln raiseG by the kefevee
of Titles (Mr. Clifcon heita) to an application by the respondents
to register by plan cercvain lands comprisea in certificate of txtle
registered at Volume 277 Folio 52 of the regiscer boox of ticles,
and directing tic Registrar of Titles to issue the certificate of
title in the name of purchasers, Gibralcar Trust Ltd. The
Lespondents as mortgagecs of the said land, having exercisead their
power of sale, hau agrced to cvransfer the said land to Gibraltay
Trust Ltd, The Rederee upon a reference to hin by the kegistrav

ruled (so far as relcvant) as follows:
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“l. Section Ut of the Act clearly
prescrives the manuner in which
the proprietor of land alreaay
unuer the Act may transfer the
same, namely in one oi the forms
set out in the Fourth Schedule.

The Direction Clause of the
application should therefore be
aeleted to enable ticle Lo be
issved in the namne of the appli-
cant after which a lranster to

ciie nonminee can e eifectea in the
piescribed mannei."

The yespondenus objected, anc refused to conply with the
requisition. There followeu a series of lecters irom the legal
advisers of the cespondents to the first appellant in an endeavour
co persuade the Referee that he had fallen into eiror. They saic
cnat not only was their view of the law cor.ect, but it nad been
sanctioned by long practice.. Despite these endeavours, the Referee
ienained entirely unmoved, and maintainec his opinion that a
directcion by the respondents nominating tite purchasers as new
proprietors; was in breach of correct procedure. Finally, the
respondents, their patience exhausted,; sought the intervention of
tiie Court by way of an originatcing sumaons under section 155 of ithe
Act in whxch the order sought was in these terms:

"l. The Uecond-naned Defenuant wichdraw
his directions uacved ifay 25tk anu
lovenber 2, 1930 ana approve the
Ppplicant’s application uated
ARugust <<, 19865,

2, The First-named Defendant issue &
new title by diagran in tne nane
of Gibraltar Tiust Limited in
vespect of the landc now comprised
in Certificate of Title registered
at volume 277 ¥Folio 5..

3. There be such further or other

reliecf as the Court may Geem
appropriate.”
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1he matter came on for hearing before Hariison J. who mace
the oruer which the responuents hau vespoken. ‘he appeal is against
tnat order anu judgment which i1s daced Zuth Wovenber 1991,

it is helpful to secv out tihe relevanc sections of the appla-
cat.on ©o re-registeyr anu Lransfer the lang wnich were made by the

cespondencts. They are as undcei:

"We, ADELA INTERKATIONAL FINANCING COMPANY S.A.
(hereinafter called “the Applicants”) a Company
wncorporacec under the Laws of the Republic of
Panama of Via Bspana 2u{, Panama, Republic of
Panama and having our reg:isterea cifice in Jamaica
at P.C. Box 401, Kaingston iU an the parisii or

Saint Anurew, whose address for the purpose of this
applzication is care of Liyers, Fletcher & cordon
lanton & Harbt, Z1 Basc Ctreet, Kingston, HEREBY
APPLY ©o have the land hercinatfter described re-
registerea dy plan undei the operation of the Re-
gistration of Titles Act anud I BARBARA ANN
ALEXANDER whose true place of abcue is ac “Coobers',
Hermitage Dan Road, wtony UHxll in the parish of
Saint Andrew and waose poccal auuress for the
purpose of thas application is care of liyers,
Fletcher & Gorden isanton & Harv, 21 Bast Street,
Kzngswon, an attorney oi thie Applicants DECLARE:

L. Tiaat the Applicants are lortgagees under
Hortgage No. Zo4ldo and persons who nave the
powver of disposing of che fee simple in ALL THAT
parcel or lana part of Palumetto Cottage and The
Pinnacle now known as De La Vega Heights in the
Parish cf Saint Catherine contcaining by suivey
Four Hundred and Ceventy “hiee ihncies Thicrly-—-5ix
Perches and Two Tenthis of a Peicii of the shape
and <¢inensions and butting and bounding as
appears by the Plan thereoi prepared by

Richard ¢. Carnegie, LYomaissioned Land lurveyor
froil & survey commenced oun the Nineteenth day
of uovemnwer 1547 aid completced on the Nineteenth
day of January une Thousand line Hundred anu
Eighty-kigic hereunto annexcd anc marked "A",;
and being the land conprised zn Certificate of
Title registered at Voluwae 277 Folio 5z of the
Kegister Book in che vffice of Titles.

2. That such land inclucing all buxlaings and
othex improvements thereou is of the value of
Bight Hundred Thousand Dollars and no more.

3. nat the deeas, documents and ocher ev.dence
aun whacit the Lpplicants rely in supperi of thexr
title to the said lana are set rowth in the
Scehecdule hereto to Lhe best of my knowledge and
belici and there are no Geeds, wocumeincs OL
evidences-invalidacing the titie of the Applicauts
to the said lana,
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g . That I am not aware of any mortgage

or incunbrance afrfecting the said land or
thac any other person neth any estate or
incerest therein at law or in equity 1in
possession remainder reversion contingency
or expectancy other cthan Greendale Limited
now ox formerly of 15i Ola Hope Road, Saint
andrewv as morigagor and GIBRALTAR TRUST
LIMITED, a Provident Jociety regiscered
under the industrial and Provident Lociecies
Act anc having its regiscered office at

48 dope Roau, rKingston 10U . tne Parish ot
baint mndrew who are peneficially interested
as purciasers.

5. That the said land i1s unoccupied.
O . Tnat the names and aduresses so fair as

are XKnown to me of the occupants of all lancd
contiguous to the said land are as follous:

The Commissioner of Lands Kingston
Keith Oliver Spanish Town P.0.
hargaiet Linton spanish Town P.O.
Cynthia Barrett +3 Hampion Avenue,
panish Town P.C.
lielvin Bdwaras fiount Moreland P.A.
Doxrotny Gordon iiount Moreland P.A.
icilyn vialters liount lioreland P.A.
Rodncy Development . il Ring Street,;
Company spanzsh Town P.C.
Francirs Glliot 43 Riversidge Drive,

wingston 17,

7. That tihe names and addresses so far as acre iknown
to me of the owners of all land contiguous to the said
lands are as follows;

The Commassioner of Lanas ilingston
Janes Canppell Spanish Town P.O.
liargaret Linton Cpanish Town P,O.
Cynthia barrett 13 Hampton Avenue,
Spanisii Town P.C.
Helvin pdwacds riount lioreland P.A.
Dorotliy Gordon Mount jiorelanu P.a.
ITcilyn Walters hount oreland P.ia.
Roaney Development 142 King oSureet,
Conpany spairen Yove P.C.
Francis Elliot 43 Ruverside Drive,

Rington 17.

€. AWD in the exercise of our power of sale under
lortgage Wo. <4086, WE DIRECT the Certificate of
Titcle to ve issued in the name of GIBRALTAR TRUST .
LIMITED, & provident Society regiscered under

the :naustrial and Provicent socLeties Act anda
having its registered office at 20 Hope Roau,
XKingston L0 in the Parish of Saint aAndrew."

For the most part, the applicaticn is that prescribed to bring land
under tae operation of the Registration of Titles Act and is set out

in the First Schedul: to the Act,




The present application of the respondents is, as I undaer-
stood firom piv. Huirhead, {.C., unusual by reascn of iis aualitcy
of function: 1l required cthe Registrasr of Titles to re-register
the lana by "plac or diagram® as the anicial registration was by
‘metes and bounds", anu thereafiter to transtfer this re-regeostered
land to the purchasers. DBut is this application really unusual?

I begin with section 54(1l) of the Lict wihich cnables any
person entitled to sell lanu registerea by "metes anud bounds” to
make an application to register oy plat or diagram, LL i1s trate
that a mortgagee is so entitled. This excrcise 1s regarted as re-
registration of registered lanu by plan.

Sectlon S54(L):

LLI

any person encitled to sell lanu, which
shall have been regiscered ochecwise
than by plat or diagram, may apply to
have such land registered by plat ox
diagram,®

Sub-section (2 is also cf importance. 1t piovides as
ftollows:
“(2; An application under tils gection
shall =n all respects be tieateu and
uealt with as 1f Lt were an original
applicacion to register land. 7The
aupircate certificate orf title shall
acconipany the application, and Lhe sanme
shall be retained and cancellecd by the
kegistrar, anu the criginal certiticate
of title snall also be cancelled by the
Registray, beforce the issue of a new
certiticate.”
By virtue of this sub-secilon an applicant is autiiorized to use the
same procedure, ror example that form prescribed for an original
application, to bring land under the operacion of the ict.
This leads us then to section 26 of the Act which concerns
original applications. The respondents ac nortgagees qualify to
make such an application by reason of secvion z8(1ii) of the Act.

Upon default in payment by the mortgagor a nortgagee is empowered to

sell the land. &ee section 166 of the icx,
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Section 2§

‘any of the following persons may, by an
applicacion audressecd to the Reylscrar,
in the form in the First Schedule, apply
to have land brought under the operation
of this act, that is to say -

(1) coe
(1i1) persons who have tie power
of appointing cr d.sposing
of the fce simple:

Provided tuacv in the evenc of
such land beinyg Lrougit under
the cperatron of thiis hAct such
application shall be deemeu
boch ac law and in equity to be
anua to have been an exercise of
such power, ..."

©

The proviso to the section, so far as is material, should also

pe set ouc. It reads thus:

"Provided always that a mortgagor
shall not be entitled tvo make
such application unless the
mortgagee shall consenti thereto,
noxr a norigagee unless fox the
purposes oi the exercise of lils
pover ci sale, and unless the
certiricate of title shall be
gGrrected to issue in the
purchaser’s name;, ..."

iEnpliasis supplied]

The proviso expressly mentions the pos.tion with respect to
a mortgagee exercising a power of sale under tne mortgage and
Gesirous of naving citle issueu by the Registrar of Titles in the
pucchaser’s nawme. it sanctions the mortgagee giviing a airection that
title be issuea in the puicnaser’s nane. In my opinion, tie com-
binea effect of the proviso and section 28(iii) is that an appli-
cation to re-recgister by a mortgagee exercaising his power of sale
where the certificate is to be issued in the purzchaser'’'s name is in
all respects akin to an original application to register. This is,
i suggesi, the true meaning of the section and if that be so, then;
the respondents would be correct that a special document "transfer®,

forms no part of the procedure required where a mortgagee who has




execised his power of sale seeks to have the purchaser's name
placed on the certificate of title.

1 can now examine section 88 which relates to transfers:

8. The proprieter of lanéd, or of a
lease; moirtgage or charge, or of any
estate, right or intexiest, thexrein
respectively, may transfer the same,

by transfer in one of the Forms A, b

or C in the Fourth Schedule hereto; and
a voman entitled to any xright or con-
tirngent 1ight to dower in or out of any
freeliold land shall be deemed a pro-
prietor within the meaning uherecof.
Upon che registration of the transfei
the estate and interest of the pro-~
prietor as set forth .n such inscru-~
ment, or which he shall be entitlied or
able to transfer or dispose of under

any power, with all rights, powers and
privileges thereto belonging or appei-
taining, shall pass to the transferee;
anc such transferee shall tacreupon
becowe the proprietor thereoi, anu
whilst continuing sucih shall be subject
to and liable for all and every the same
regquirenencs and liabilitices to which he
would have been subject and liable if he
had been the former proprictor, or the
original lessee, mortgagee or annuitant.”

2

Plainly, if the exercise being performed by any of the
categories of persons named in the section, is a transfer of the
interest of which he is proprietor, then resort to Forms A, E, C in
the Fourth OCchedule which are forms of transfer would be appropriate.
The respondencts however were not the proprietors of land which they
were transferring, nor were they the proprictors of any mortgage which
they were transfercing: +they were mortgagees whno had exercised their
power of sale und were acting thereaiter pursuant to those powers as
provided for, by law. Strictly speaking, nemo dat guod non habet.

In my judgment, section 88 is not applicable to a mortgagee who has
excicised his power of sale and is transferring the land to a
purchaser.,

lir. Muirhead, ¢.C. ireferied us to thiee provisions in the Act
which deal specifically with mortgagees, viz.: sections 106, 108 and

il4. He argued thac these were specific and mandatory provisions




dealing with effective transfers by mortgagees. He regarded
sections 28, 54 and 174 as subordinate provisions and the first
named trilogy as substantive provisions. The subordinate pro-
visions, he said should give way o the substanitive: procedural
reguirements should give way to substancaive iights,

it is not at all necessary to join issue on this idea of the
pre-emninence of sections on rights over sectiois conceirning
procedural requivementis., With all respect to kr. rluirheac. ¢.C.,
tihe question for chis Court however, app=2ars to we to be essentially
one of procedure: we arie not in the sliglhicest cegree concerned with
the rights eicher of the responuents or of any other person. The
gquestion may be forrnulated thus: Are the respondents in the instant
application to the Registriaxr of Titles complying with the prescribea
procedural requirements?y i set out hereunder sections 106G, 108 and

L14 of the Act:

“i06. If such default in payment, or in per-
formance or obseirvance of covenants,
shall continue for one month after the
service of such notice, or for such other
peciod as way in such wmortgage ox chaxge
be for that purpose fizxed, the mortgagee
or annuitant, or his transferees, may sell
the land mortgageu or chaiged, or any
part thereof, either altogether or in lots,
by public aucution or by private contract,
ana eitheir at cne or at scveral cimes and
subject Lo such terms anc conaitions as
nay be deemed fit; anu may buy in or vary
Or rescind any contraci for sale; and re-
sell in manuer aforesaid, w:ithout being
liable to the mortgayor or grantor for any
loss occasioned thereby, and may make and
sagn such transfess and do suchh acts anu
things as shall be nccessary for eifectua-
ting any such sale, and no purchaser shall
be bound to see or inquire whether such
default as aforesaid shall have been maae
or nave happened, or have continued; or
whether such notice as aforesaid shall have
been served, or otheiwise into the propriety
or regularity of any such sale; and the r
Registrar upon production of a transier made
in professcd enercise of the power of sale
conferred by this Act or by the mortgage or
charge shall not be concerned or reguired to
nake any cf the inguiries aioresaid; and any
persons damnified by an unauthorized or im-
proper or irregular exercise of the power shall
have his remedy only in damages against the
person exercising the power.




"108.

Lia,

Upon the registration of any trans-
fer signed by a mortgagee or
annuitcant, or his transierces, fox
the purpose of such sale as afore-
said, the estate and interest of
the mortgagor or grantor in the .
land theiein described at the time
of the registration of the mortgage
or chaige, ox wihich he was then
encitled or able to transfer ox
dispose of undeir any power of
appoincmen: or disposition, or
under any power herein contained,
shall pass to and vest 1in the
purchaser, Ifreeu and discnargea
£rom all liabilicy on account of
such mortgage or charge,. ana of

any morxrtgage,. charge or incumnbrance,
regaisteiea subsequently thereto,
excepting a lease teo which the
mortgagee or annuitant, or his
transiesces shall have consented

in writing; and the purchaser

waen regastered as the propriecor
shali be deemed a transieree of
sucii lanu, and shall pe entitled

to receive a certificate of tatle
to tvhe same.

in addition to anu concurrently with
the righits and powers conierred on
norvgagees and on transferees of
noitgagees by this Act, every mortgagee
for tiie time being of land under this
Act anu every transiferee of & mortgage
foxr the time being upon any sucihh land
shall; until a discharge from the whole
cf the money secured, or until a wrans-
rer upeon a sale or an orxder fox fore-
closure, as the case may be, shall have
been registered, have the same raights
anu renedias at law and in equity as he
vould have hau or been entrtled to if
the legal estate in the land or term
mortgaged had bgen actually vested in
him, with a right in the mortgagor of
guiet enjoyment of tne mortgaged lana
until default in payment of the princi-
pal and interest laoney secured oOr sone
part thereof respectively, or until a
breacihh in the performance or cobservance
of some covenant expressed in the
mortgage or to be implied therein by the
provisions of this Acl.

Nothing contained in this sectioa shall
aifect oxr prejudice the rights ox lia-~
bilities of any such mortyagee or trans-
fecee arter an orcer for foreclosure
shall have Leen eniered an tie Reguster
dook, or shall, until the entry of such
an order, render a mortgagec of a lease
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“madc under this Act, or the trans-
feree of his wmortgage, liable to
or for the payment of the rent
reserved by the lease; or for the
performance or observance of the
covenants expressed or to be implied
therein.*

There is little doubt that these provisions are concerned with the
legal consequence of transfers by mortgagees ana not witvh procedure.
ki, Muirhead 1s perfectly righit. These provisions relate to rigats.
But the wiit of rthe Registrar of Titles an¢ the Refceree o Titles
runs not to substancive rights but I woulu suggest to procedure.
Take seciion 10b, 1t relieves the Registrar of Titles of making the
enquiries set ouv in the provis.on once a transfer is produced.

But the requirement of a transfer 1s mandatory in the circumstances
set out in section G8. MNeither section 106 nor section 1i4 of the
Act impose any function ox duty on the Registrar of Titles howcver,
The former, as the marginal note indicates, speaks to the etffect of
registration of a transfer while the latter speaks o the rights of
mortgagees pending discharge oxr transfer.

Both Myr. Huirhead, ¢.C. and Mi. Soife. ¢.C. referrad us to
section 174 of the Act. Ilir. liuirhead considered this provision as
subordinate and thexrefore it should yield to what ne described as
provisions coincerning rights. NMr. Goffe said that this provision
was helpful as it set out the duty payable in circumstances where a
direction, that is a alrection to issue title in the purchaser’s
namne, operates as a transfer. 1In my view, Mr, Goffe is perfectly
correct,

Section 174 prescribes the stamp duty where the applicant
directs a certificate of title to 1issue in the name of ancther person.
The application to bring land under the operation of the Act (and it
1s to be remembered that the same application is used for re-register-
ing land) is that prescribed in the First Schedule which is that used

by the respondents.




“174., - (1) On every application to bring lana
under the operation of this Act or to ie-
register land with a plan wherein or in respect
of which the¢ applicant shall cdirect the certi-
ficate of title to issue in the name of any
other person there shall be chargeable and paid
the following stamp duty -

(a) where the direction operates orxr
is intended to operate as a
transfer upon the sale of the
land for valuable considera-
tion one third of the au
valorem duty payable under che
heading 'Conveyances' in the
Schedule to the Stamp Duty Act;

(b) where the direction operates or
is intended to opcrate as a
transfeir of the laand whether
voluntarily or gracuitously or
for good or valuable considera-
tion other than a bona fide
pecuniary consideration upon a
sale one-third orf the ad valoren
duty payable under the heading
"Settlements' in the Schedule to
the Stamp Duty Act: ..."

| Emphacsis supplied]

If the Act is read as a whole, then it is clear that a direction for
the certificate of title to be issued in the purchaser‘s name, can
operate as a transfer. If that be right, then a transfer cannot be
insisted upon by the Reglstrar or Referee as being a mandatory iequire-
ment of the Act. The conclusion is 1nevitable not only that the
direction allowed by the proviso to section 26 of the Act amounts to
a transfer but also that the legal rights created by sections 106,
1U8 and 114 are likewise applicable where sucn a gdirection is given.
In my judgment, Harrison J, came to the oorrect gecision and
for the right reasons. The requisition raised by the Referee of
ritles is for the reascns I have given, misconceived. A transfer
is not necessary: a airection in the terms stated in the present
application to the Registrar is the correct proceaure. I would

accordingly dismiss the appeal.
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The order made by Harrison J. must be varied to give effect
to the provisions of section 33 and section 54(3) of the Act so
that provisional approval be given to Gibraltar Trust Ltd. Save

for that variation, it is affirmed in other respects. There will

be no order as to costs.
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DOWNER, J.A.

Adela International Financing Company S.A. (Adela) is the
reg.stered mortgagee cf two parcels of lana the size of which amounts ¢
473 acres. The registered title pursuant to secrion 3U (b) of the
Reglstration of Titles Act (The Act) 1s by metes and bounas and
Adela now seeks to secure a registorcu title by plat or diagram in

accordance with secrion 30 (a) of The Act. This type of application

-

1s classifizd by sacuicen 54 of The Act as Re-registration ot
Registered Land by Plan and section Y4 (L) staies:

"54.—(1) ANy person =ntitled to sell
land, which shall have peen registered
otherwise than by plat or diagram, may
apply to nave such land registered Ly
plat or diagiam."

Section 54 (2) is a legislative reference to the procedure laid
gown in sections 24 to 42 for bringing land under the operation of
The Act. "It reads:

"(2) An applicaticn under this
section shall in all respects be
treated ana dealt with as if it were an
original appl:icat:ion to register land.
1The duplicate certificate of title shall
accompany the application, and the same
shall be retained and cancellec by the
Registrar, and the original certificate
of title shall also be cancalled by the
Registrar, befors ths issus of a new
certificaete.”

It i5 also clear that initially. the keteree i1s empowered Lo grant
provisional approval and this 1s provided for as follows in
section 54 (3). This is the provision:

" The Reforees, when communicating
any provisional approval of the
(ugistration ol such title to the
Registrar, shall, besides giving such
directions as are requircd an the casw
of original applications, dircct the
Registrar to caus:s notafication of the
application to be served on all persons
other than the applicant who app<ar by
the cerraificate of title teo have any
interest in the land.”
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This subsection 1s to be understood in conjunction with section 31
which expressly provides for provisional approval in the rirst
instance.

in this case, the Refcree of Titles has rcfused to grant
registratlion as i1eguestad, and 1t 1§ nocessary o seér out the reasons
for his rofusal in oracr to uauerstana the aature of the dispute
buetwean the respondoentc sdcela and the appellants whoe are the
Regisirar and the: Referes., The refusal yreaas as follows:

: GROUND UPON WHICH DIRECTION GIVEN

ihe application by thc aApplicants as
Mortgagees to transfer the land to a
purchas2r for value is governad by and
subject to the provisions of Section 106
of the aAct.

My direction dated Hovember 2, 1990
emphasiscd this, supporting and
reiterating a previous direction to the
same c¢ifect given on HMay 2%, 1990.

594/ CLIFTUN WELTA
Referee of Titles.

This refusal under the hand of the Refeirce, was a rogquirement of
section 156 of 1'he Act and Smith, J., in the Supreme Court:
granted a swamons to Adela to compel the Registrar and the Rafwree
as the case may be, to substantiate the grounds oi their refusal.

Smith, J.,.permitted Adela to seek an order that:

A Tho Sccond-named Deraondant witn-
draw his directions dated
4ay 25 and November 2, 1990
anc approve the applicanc's
epplication dated hAugust <ZZ, L5659,

Z. The Flirst-named Dof 2ndant issuc

a new title by d.agram in the
name of Gibialtar Trust Limited
in respect of the lands now
comprised 1n Corvificate of Title
registaored at Volume 277 Folio 5Z.

3. That there be such furthoer relief
as the Court may d=em appropriata.”

it should be noted that, evan if Adela’s contention is corract,
1ts entitlement pursuant to section i of The rct would be to ask

the Roglstrar to submit deesds, documents and othor evidence to the
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Reterse so that "he shall provisionally egpprove tie registration
of title of the applicant or his noiminec as an absolute ritle to
the land aescribea or identified in the application.® Section 31
also has provisions for provisional approval for a qualified title.
Sections 24 to 42 of The Act apart from laying down the
procecure to be followed by Adela, also sct out the duties of the
Registrar and the Referee actendant on an application, in this
regard section zs is of spccial importance as it stacves the
reguiremncnt for a qualifiad applicant. The rclevant parl states:

“2¢. Any of the fcllowing pursons may,

by an application addrassed =o cthe
Registrar, in the form in the First
Schedule, apply to nave land brought undex
the operation of this Act, that i1s to
say—

.o

(121) persons who have the powar
of appointing ©or disposing
of the fec simple:

Provided that in the event of such
lanu being brought under the operation
of this Act such applicatien shall be
asemaed botli at law and in <guity to be
anu to have been an exercise of such
power . *

Then the first proviso to ihe section states in part:

" Provided always that a mortgagoer
shall not b¢ entitled to make such
application unless the mortgagee shall
consent thereto, nor a mortgagee unless
for the purposc of tnz exercisce of has
power of sala, and unless the certificauve
of title shall be directed tc issuc in the
purchas«r's namo,..."

Clausc ¢ of the application wirich must fcllow che statutory form in
the First Schedule to The Act rcads:

“§, ALD 1n the ¢xcrcirse Of our poOwey

of sale under plorktgage lio. 2u408%t,

WE DIRECYT the Coertificate of Title to

be 1esued 1n the name of GLBRALTAR TRUST
LiMITED, & Provident Hociety registerec
under the industrial and Provadent
societics het ana having its registercd
office at 20 Hope Road, Xingston in thc
Parish of Saint Andrew.”
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The second proviso r2ads:

" Provided also, that cthe attorney

Of any corporat.ion howsoever and where-
scovar incorporated, whedher already
constituted or hercafrar tc be constituted,
appointed under a scal purporting to be the
common scal of the corporation, may make
such application for or on behalf of the
corporation of which he is the attorney,
and may make the reguisice declaravaon

to the pest of his knowlaedge, information
and belicf, and may subsciibe the applica-
tion in nis own namc,®

The subscription of parbara Ann Alexander, duly appcinted

attorncy under a power of attorney suggests that there was also

compliance with this provision. To understand the mechanics of

ragistration,

pari:

it 18 necessary to refer to section LY. 1t states in

“29. Evcry such application shall be
accompanicd by the decds and documents
or othei ¢vidence that the applicant
relies on in support or his title, and
by an affidavit containing such
particulars 2s may be proscribed, ana
by the fecs sot forth in the Eighreenth
vechedule @és payablz on making
application under thig iAct, ana by a
certificate from the propoer officer that
all guit rents anag property tax
affecting the land have bean paid up Lo
the date of the applicavicon, and by 2
fuctipt or receapts from tie proper
officer showing thau all succession
dut.es that have bocoms: payable'...

when the Elghteenth Schadule 1s roforred to, 2L sets out the fecs

aue ohn
Le the

reads

making applicaticn for re-iegistracvion by plan,

The schedule

applicaticn in conformity withi the First Scneduls to The Act

“1. Duplicate¢ Certificate of Titlw
registered at Volums 277 Folie 52
of the Register Book in the Office
of Titles.

2. Plan of De¢ La vega Heights bearing
Survey Department Examination
kumber 20305u prepared by
Richara 0. Carneglae, Commissionad
Land Surveyor.

3. Certificate of Payment of Taxes.
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Quitc apart from thosc fces, there are revenue implications
expressly providea fer in section 173 to 177 of The Act. The
relevant sections are as follows:

“173.—~(1) Subjoct wo any ordc: made
under subscction (2) the appropriatc
foes specifica in the Eighteenth
Echedule to this Act shall be paid to
the Registrar.

- (2) 'he Minister may by ovder
amcnd, vary or add to the Eilghtoenth
Schedule.”

Then section 174 (1) states:

"174.—(1) n @very application to
bring land under -~he oporation of this
Act ox teo re-register land with a plan
wherein or in respoct of which theo
applicant. shall direct the certificate
of title te issue in the name of any
otheér person there shall be chargeable
and paid the following stamp duty-——

(a) where the direction opurates
Or 15 intended Lo cperate as
@ transfer upon the sale of
the land for-vaiuable considera-
tion on< thi:a of the ad valorem
duty payable under the heading
‘Conveyances?! in tha Schedule
tc the sStamp Duty Act;™

implicit in this scction is a reference to sections 24 and 54
which ¢eals with applicants unacr The Act and the rea-registration of
registered land by plan.

Lt 135 now important e acte that seciion 49 of The Act
specifically makes provisicn in an instance wiwere a purchascy
requires a ragistered tictle, The material scckblien states:

"49. When any contract shall have
bean maae for the sale and purchase
of any land, then unless the person
agreeing to sell such land shall
have stipulated to the contrary, it
shall be lawful for the purchasecr
aL any time before the completion
of the purchase, to roguire that
the vendor shall instead of making
a conveyance of such land; cause
him to be registered as proprietor
of the land, tha subject of the
contract, undcr the provisions of

a this Act, with &n absolute title,
1n caseés where the land has been
agread to be sold without any
special conditions as to title, or
with a title subject to such quali-
fications as may bec in accord with
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"tne conditions under which the lanc
was agreed to be sold:",..

Then the provisos read:

" Provided that nothing herein
contained shall depr.ve any vendor
of any right which may arise out of
such contract for sale by reason of
any rule of law and aguity:

rovided also that the incidence
of costs asz provided for under the
Conveyaancing Act, shall be 1n no way
affectea.”

Be it noted that the reduction in cuty spacificd in section 174 (1)
(a) of The Act where the direction operazes as a transfer, entitles
the vendaor to avoid making a conveyance. So the statutory transfor
required by section 106 is not necessary. This is the clue to
this casu.

As for the revecnue, the Roegistrer was rightly concerned
with ensuring tha® tho proper duly was paid as section 174 (2) reads:

- (2) On evary such application

1t shall be the duty of the Rcyistrar
te enguire into the nature of the
transaction in order Lo ascertain the
proper duty (it any) payakle in roespaect
thereof, and he may raequire ovidance
to be preduced vo nhLis satisfacrion for
thig purpose; aead the Registrar shall
not submit any such application ¢ &
Referec of Titles unless and until

the duty hireby impossed shall have
beon paid ana duly impivssed on such
application.”

And soction 176 provides thus:

"176. The Reglsirar 1s hercby
reguilieca te sa2e taat every transfer
of lang, or of an estate or Antarost
therain, excepring only as is horcby
oxcepted, 1s impressed with 2 stamp
denoting payment of the auty imposed
by the Stamp Duty Act."

This scction ties in with reducuion in stamp duty noted 1in
section 174 (1) (a). ¥Further, section 177 impoeses hcavy penalties

for any fraudulent attempt to deprive the Revenue of its due.
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Did the Referee err in requiring Adela
to comply with section 106 of The Act?

Bzcausce of the procedural and revenus implications in
issuc, it 1s appropriats to advert o tho submissions made Lo
support the Referce's decision. in the Referce's direction,
reguired by section 156, adveriteu to previcusly, the Referee made
reference to provious directions of May 25 and November 2, 1990.
It 1s pertinent to s&t out this inatial dacision. it states:

“Registrar of Titles:

Application No. 924y
pt. Palmetto Cottage, &£t. Cathorine

Papers returned herewitlhi,

The application 1s Lo re-registe:r
by Plan land alrezady undcr the Act
with a dairection for title to be issued
in tho namge of a nominase.

The Application is misconceaived.
The Applicants are mortgagucs purporting
to sell under powor of sale containaed
in a registared mortgage. Thoe procedure
to be followed is laid down by section
106 of the Act which maxss the produc-
tion of a transfer obligatory.®

Sections 103 to 145 of The Act make provision for morigages and
charges., After stipulacving the cffect of registering a mortgags
in section 105, sccrtion 10t provides for power of sale in case of

default., It reads: )
“106. Lf such default in payment, or
in performance or obs:crvance of covenants,
shall continua for onc month aftern the
scrvice of such notics, or for sucn other
pericd as may in such mertgage oc chargc
be for that purpose fixed, the mortgagec
or annuitant, or hlis transforces, may sell
Lhe land mortgaged or chargad, cr any
part thereof, eithzy altogether or in lots,
by public auction or by private contract,
and ¢ither at one or at several times and
subject to such terms and conditions as
may be deemed fit, and may buy in or vary
or rescind any ccntract for sale, and
resell in mannar afeorésaid, without boing
liabl: to the mertgagor or grantor for any
loss occasioncd thercby, and may make anc
sign such transfers and do such acts and
things as shall be necessary for effectua-
ting any such sale, and no purcnaser shall
be bound no see or inguire whotha2r such
default as aforesaid shall have becn made
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“oxr have bhappanad, or have continucd;

or whethor such notic: as aforesaid

shall have poen scrved, or otacrwise

inuo thd preopricety or regularity of any
such sale; ana the Kegistrar upon
procduction of a transfer mads in profosscd
excreise of the power of sale conferrcd by
this Act or by the mortgaye or chargc shall
not. be concerancd or requirzd to make any of
the inguiries aforescid; and any parsons
damnifica by an unauthorized or improper

or irrcgular oxerxcise of the power shall
have his voemedy conly in camagas against

the person cxorcising the powor,"

The issuc jeined herein 1s whenlier 1n @ re-raglstration of vagisterad
land by plan, wher: the mortgage: gualif:cs to exercisc a power of
salec and directs a transfer to thoe purchaser pursuant to the proviso
to section Zi, he¢ must proauco a2 transfcr in compliance with

stction lue. If this statutory transfer s mandatory as the Referce
insists, then thoe transfor must be in the form proviaed by section 6§
and set. out in Form A of tn2 Fourtih Schedula.

This is tht substance of lKr. Hulrhecad's submissions. 7That
was alsc the basis of the Referen’s decisien winich can be seen from
his recasons of April &, 19%¢. 1t reads:

“Registrar of Titlus:

Application wo. 9zuib
pt. Palmotto Covtage, St.. Elizabeth

Papzrs returned herewith.

1. Scction vb of the Act clearly
proscribes the manner in which the
proprictor of land already under the Act
may transfer tihe same, namcly in one of
the forms sot out in the Fourth Gehodule.

The Dircction (lause of the applica-

t+on should thereiorw be deleovad Lo enable

ticle to be issued in the name of tho

applicant after which a Transfer ©o the

nomince can be effected in the prescribed

mannexr..”
Section 54 (2) suggests thac once the land 1s re-registered according
to plan, then tho duplicate certificate accompanying the application
must be cancelled before the issue of a new certificate. Moroeover,
section 174 recognizes that because of secrion 2@ this 1s a

legitimate means of transfer as it speaks of whore direction operatcs,
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or intended to operate as 2 transfor of the land for valuable
considarazion, then the duty payable is i/3 of the ad valorum duty.
se€ction §¢ requires a transfor in tine statutory form 1 f the mortgages
wishes te transfer his interest., It 15 pertinent Lo set out the
material part of the section. 1t reads:

"88. The proprictor of lend, or of a

lease, morugage or chargs, or of any

estate, right or intcrest, therein

rogpecilively, may cransfar the sams, by

transfer in one ©of the Forms A, B or C

in the Pourth schedule hercueo; ™
Equally, scction ivb stipulatus for a statutory transtor for a
soccnd and subsoquent excreise of a powzr of salc. But the statutory
transfer s not applicabl: in zhits ingrance whers thore 1s an initial
registration or a re-rogistration by plan when a mortgagce as Adcla
€Xcreises a2 pownr of sala and dircccve that tho purchasor's name bo
put on the registeored vicle.

This was Mr. Geffe's subminsion, ana ho suppo:rted it. by
relying on 2@ lucia and =conomical statement of principles by
Harrison, J., in the Court balow. The learned judge, after referring
to tne direction in the first proviso:to section.28 of The, Act, said:

" For this direciion to be se¢in to
operate as a transfer, means that lhe
direction is clevated (o be consirued
as a transfer obviating Lhe raquircoment
of sucn a formal docunment of transfer
whenever the mer . gages 1s 2Xerclsing
his powzrs of sals and in the same
transactlion masing an application undey

sochion S4.%

Bingham, J., in R¢_application in thco Estais of Louisc Dunbar an

carlier and helpful unroported Supreome Court judgment Suit Ho. B2UZ/683
made the same point where thoe applicant was ualificd pursuant to
soction 28 of The Act. He cited section 37 of Tne aAck, the proviso
of which rcads:

B Where an applicant has diracted a
cortificate of title to be issued in

the name of a nominec the Rugistrar shall
at the gircction of *the applicant and
with the consent of the nomince issue the
certificate of title to such person as
shall be namcd in such dirzchion and
cons¢nt which direction and consent: shall
be liable to the stamp duties provided DYy
s=ction 174."
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Then the learned judge said at p. b5:

"The word transfor us not defined in
the Act. Th: Act, nhowaver, defines
"iastrument’ to lnciuae ‘a convayance
assignmeni, crenster, leasc, mortgage
charge ana also the creation of an
casencnt, !

A transfer i1s used TO describe
'the instrument by which one person
CoNvVeys 1O anoLner an @state oL
interest in land.’ Great wWwest Permanent
Loa Co. vs. Friesen [l139z5; A.C. 2uu at
Z20,; 221."

Furcther on p. o the learned judge recognised thio rorce of the
direction clause to transfer & osrtare to & nominee in 2a instance
of first registration., The relovant passage reads:

" Un the basis of the documents

loaged thercfore and the stamp duty

paid the direciion clause haa of

n2Ccessity o be limited to one

directing vitle to be issusd 1n the

name of rine applicant Leuisc Dunbar

or her nominée and 1n My opinion the

ruling of the learn<d keferee cof Titles

was Lhereforce correcu.”

The reasons of the Reforeo 1n the instant case suggest

that, save for the absence of a statutory tzansfer, he was satisfied
in 2ll other respeccts witn the application. 1f this 1s correct,
then the applicant 1s ¢ntitlad to « provisional approval pursuant
to coctions 33 anag 54 (3) of Tno Act, so that the Registrar will
causc notification by advertasement in the Gazelte or an appropriate
newspap=r. 7This would inean cthat the order of Harrison, J., ought Lo
be varied., Tho lcarned juage bad ordered vihe lssue of a aew title
to Gibraltar 1rust Ltd. without specifying cthat provisional

approval be given in the first instance. 1 agree with the order

proposca by Carey, P. (Acting).
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GORDON, J.A.

The respondent in the purported exercise of his power
nf sale as a mortgagee sought to have ritle in the mortgaged
premises vested :n rhe purchaser. The premises haa been
registered unuer the provisions of the Registration of Titles
act, (the Act) by "metes and bounds” and the respondent in its
application for regist:ation of the said premises by plan
divected rhe Registrar of Titles, e 1ssue the tilLle i1n the name
of 1%s nomines uibraltar Trust Limited.

The Refziea of Titles. ‘o whom the documenis were
submitted by the Registrar of Titles as is requirea by the Act,
directed that theve should be filed by the respondent a
transfer in accordance with vhe provisions of section lUs of
the act. This direction was resisied and the respondent prayed
in aid section 15C¢ of the Act. Harrison, J heard the originat-
ing summons and granted thé relief sought by setting .aside the
directions of the keferee. Tne appellants now seek the restoratlion
of the Referee's dir~ciicns.

The sact which came into effect on ist Octcber 13¢5
providges the machinery for a cowprehensive systew of lana regis-
tration and the issuing of Titles. [t provides for registering
lands by (a) metes and bounds and (b) by plat or diagram (s. 30).
The provision for registration by metes and bounds recognizes
that heretofore thai: was the method employed in describing and
identifying land and wost owncrs could indicate their boundaries
by reference to physical landwarks. Registrarion by plat or diagrar
was modern and advanced with modern techneclogy in land surveying.

Sections 24 to 42 outline the procedure wherecby land is
brought under the operation of the Act. Persons who may make
applicarion to have land brought under the operation of the¢ Act
are listed under section 23 of the act. «» mortgagee falls under

the provisions of scction 28 (iii) and the proviso tc the section.




"26. 2Any of the following perscons may,

by ar application addressed to
the Registrar, in the foirm in the
First Schedule, apply te have land
brought under the operation of this
Aci, that is vo say -
(iii) persons who have the power

of appointing or disposing

of the fee simple:

Provided that in the event

of such land being biocught

under the operation of thais

Act such application shall

be deemed hoth at law and

in equiiy to be and teo have

been an excrcise of such

power,
Provided always that a mortgagor shall
nct be entitled to make such application
unless the mortgagse shall ccnsent there-
to, nor a mortgagee unless foi the pur-~
pose of the exercise of his power of sale,
and unless the certificate of title shall
be directed Lo issue¢ in the purchaser’s
name, ...". (Emphasis acded |

Section 54 makes provision for registration by plat or

diagram of

section L4

charge, or

land formerly registered by metes and bounds. by
"The proprictor of lanu, or of a lease, mortgags or

of any estate raght or intecrest, therein respeccively,

may transfer the same by transfer in one of the forms A,;5;, or C

in the fourth schedule hereto." (i was submitted by the appellant

that may in the context used above means must as the forms provided

in the schedule must be used te transfer land registered under the

;‘1Ct .

The plaintiff/respondent exercised che power of sale given

him by section 100 of the iAct which inter alia authoriscs the

wortgagee "may make and sign such transfers and do such acts and

things as shall be necessary for effectuating any such sale." The

sale being

a sale of registered land, the appellants urged that

may in this section also means must and the transfer adverted to is

that prescribed by scction 4. Thus in a sale under section 1306 the

provision of section £& must be adhered Lo and the prescribed form

of transfer executed by the mortgagee.
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The provisions of section 8t show clecarly that a moxrtgagec
can only transfer under this sc¢ction the interest he has in the
land, namecly the mortgage. The fee simple can only be transferred
as provided for in section 1060. Under this larter secticn the
nortgagec is obliged to transfer the mortgaged property with the
existing titlec by using Form A in the fourth schedule.

By section 174 direction 1s given for the payﬁent of
scamp duty on firsi registration or on re=registration by plan.
The scheme of the act is the enccuiagement of land regasiratlion
and this 1s -borne out by the concessicns in duty payment provided
by this section. &Although this scction primarily provides for
concessionary scamp duly payment it serves o recognize the
provisions of sections &4 to 42 which deal with first registraotion
and 54 wnich deals with re-registvation by plan. The section
states:

“174. (1) Cn every application to bring
land under the operation of tliis
Act or to re-regisier land with
a plan wherein or in respact of
which the applicant shall direct
the cercificate of title to issuc
in the name of any other person
there shall be chargeabl: and paid
the following stamp duty -

(a) where the direction opcrates
or 1s intended Lo operate as
a transfer upon the sale of
+he land for valuable
consideration one third of
the ad valorem dutly payable
under the heading ‘Convey-
ances' in the Schedule o
the Stamp Duty Act®.”
{Emphasis supplicd!

The dircctions of thc Referee of titles which were challenged by
the respondents are as follows:

"The applicaticn is to re-registecr
by Plan land already under the Act
with a direction for title to be
issued in the name of a nomince.
The application is misconceived.
The Applicanis arc mortgagces
purporting to sell under power of
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“Sale contained in a regiscered
mortgage. The proceaure to beo
followed is laid down by
section l0uv of the act which
makes the production of a
Transfer obligatory."

Land registered by plan is prcferred to land registered by metes
and bounds. Under section 10v¢ the mortgagee in the exercise of
his powar of salc " may sell the land mortgaged ... subject to
such terms and conditions as may be docmed fit,” The respondenc
as mortgagec was required to provide the Registrar or Titles with
"decds and documents or other evidence” that he relied on in proof
of his right as required by section 29, 54 and 104%. The Registrar
accaepted this proof and submitted thamw to cthe Referee for his
directions as is required by section 31 of the Act. It must be
taken as given that all neccssary proof was provided to the
Referce save the transfer which he demandcd. It must also be
assumad that the salc by the mortgagec was subject to the term
that the« purchaser bo provided with a title regiscered by plan.

in order to obtain this registration the respondent
invoked section 54 of the Act which reads:

"54. (L) Any person entitled to sell land,
which shall have been registered other-
wise than by plat or diagram, may
apply to have such land registered by
plat or diagram.

(2) An application undaer this scction
shall in all respects be treated ana
dealt with as if it were an original
applicaticn to register land. The
duplicate certificate of title shall
accompany ithe application, and the
samc shall be retained and cancclled
by the Registrar, and tiicc original
certificate of Litlc shall also be
cancelled Dy the Registrar, before the
issue of a new certif:catc.” {Emphasis
addod |

(3) The Referce, when communicating
any provisional apprcval of the
registration cof such titlc to the
Registrar, shall, busides giving such
directions as are requiied in the casc
of original applications, direct the
Registrar to cause notification of the
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"application te be served on all
persons other than the applicant
who appear by the cercificate of
title to have any inuverest in the
land."

section 54 (1) sanctions the applicaiion. Section 54 (2)
Geclares that the application must be treated .n all regpects as 1f
1t were an original application and rzquires the cancellation of
the i1ormer registratson before the new certificatce rzgistering
the land by plan is issued. Ther=fore, Lhere 1s a period of time,
however brief, wh:n there is no registered title in existence for
that land, With what then sce we left? There is no title that
Lhe mortgagez can transfer buc there 1s an application for a new
title with a diveclion that 1t pe issued in cthe name of the
purchaser from the mortgagee of the former titrle. Section 54 (3)
declares the procedure to be followed by Lihne Referce.

The provisc to sechtion £¢ reqguires that the morcgagee in
applying fur o title in the oxercise of his power of sale nmust
direct cnat the witle be issued in the name cf rthe purchaser.
Secrion %4 provides that an application thereunder shall be dealt
with as 1f 1. wer. an original application to register land and
sagtion 174 recognizoes the validity of both section 20 ana
section 54. Uection 174 accepts thal a direclion Lo 1ssue iitle
in the name of anciner can opervate as a transfor on sale for
valuable consideration.

+ find Lthat in this case thce diroction of the respondent
was 1ntended to and deos opurats as a transfor.

i agree with the lea:inad i{rial jucdge and hold that the
Act must be cons.rucd as a whole., The provisions of section 54
make the execution ¢f & transfer under secilon LUu in the [orm
piovided by sz2ction {8 unneccessery and I hold that ih2 Referce

of Titles fell into errer in his di-cctions.
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I am persuaded to agree with Mr. Muirhead's submissions
that 1n context of sections uvu and 106 when land, lecasg mortgage,
any estate right oir interest thercin registered undcr the Act 1is
being transierrcd may means must and the forws previded in the
schedule must be uscd. However, for the reasoas given above
these forms are inapplicable in this casc.

+ would dismiss the appeal anda concur in the order proposed

by Carey, P. (Ag.)




