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W.B. Frankson ¢.C., & Dr, Bernerd Marshall for Appellants

D. Goffe for the Respondegnt

Decegmber 11, 1989 & March 5, 1990

CAMPBELL, J.A.: ’

On Octeber 20, 1988 thce respondent issucd & writc
and served the same jogetler with a stotement of claim on the
appellants claiming gamages for Libel.

The appellants entered appcearance on Hovember 2,
1628 but thercafter failel and/or ncglectea to file any defence
within time or privr t& Litcrlocutory judgment being enterced
against cheam., This inter,ocutory judgiment wuas entered on
Mareh 1, 1939 and an atteted copy thereof with a Summons for
an order to proceed to asessment of damagas were served on the
appellants on March ¢, 1089. 7The Sunmeons was fixed for hearing

on March 10, 19465,



On #March 15, 1989 the appellants filed a Summons
Lo set aside the interlocutory 3judgment and by the sclfsame
Suramons sought leave to file a defence to the action out of
time. The affidavitc in support of this Summons dceposed to
facts explanatory of the delay in filing the defence and also
that the defence was ready for filing and thuat the defgnce was
based on justification and fair comment. o draft of the
proposed defence was exinibited to the cfficavic and prima facie
showed, coensistently with the affidavit, that the defances were
justification and/or foixr comment on a macter of public interest
namely the public health. 'he affidavit was swocn Lo by one
Barle Wright the "in house” attlorncy-at-law and Secretary of the
first eppellant. He deposed that he was autnorised to "make
this afficavilt® on behalf of zil thwe appcllancs.

On the itth of March, 1589 when the Summons for the
coder to proceed tvo assessuent of darages came oin for hearing,
the sumions to set aside the interlocutory judgment and for
leave to file a defence out of time had been filed, though it
appeared that 11 had nol yct been servea on the respondent’s
attorneys—-at-law. Counscel for the appellants brought to the
attention of t{he learned Master that a Sumuwons to set aside the
interlocytory Jjudgmenc and seeking an order for lecave to file a
defence out of time hed been fileo and a date had keen fixead
by the Registrar for the hearing of this Swasons. He accordingly
requested an adjournmenc, subject to cost, of ihe hearing of the
Summons for the Order to proceed to assessment of damages to
abide the outcome of his tummons. This reguest was resisted by
the respondent and the learneG Master refused the appelluants'
request and granted the Order to procced Lo ussessment of damages.
On March 30, 1989 the learneua Master heard the appellants'

Summons, he dismissed tine same and refuged them leave to appeal.
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The appe¢llants having been granted leave to
cppeal on an carlier occasion filed their appeal against the
order of the Master dismissing tcheir Summons. Their grounds
of appeal in substance were that:

1. There was sufficient material
before cthe learned Master on
which he¢ could properly nave
exercised his discretion in
favour of the appellants to
allow the action to proceed to
trial for a hcaring on the
merits.

2. Thc learned Master erred in law
in holding that - 8

(1) the merit projected in the
appellants' cifidavit was
not based on an allegaticn
of fact;

(b} ne cculd find no sufficient
reason Lo sct aside the
aforesaid judgment.

We were struck ut the outset by the unusual
procecure adepted by the Master in granting the order
authorising further proceedings on the default judygment
notwithstanding that his attention had been drawn to the fact
that & Summons had been filed to set aside the default judgment
whichi latter Summons had been fixed for hearing on a
subseguent Gate.

Vie invited Mr. Goffe fur the respondent to justify
the propriety of this procedure. In sumnary his justification
is that it was a matter of practical consideration which was
a matter for the judge and cannot be elevated to a rule of
procedural law. He concedeG however that where twoe Sumnonses

r¢ before the court for hearing, namely one to proceed to

el

asscssment of damage and the other to set aside the juagment
then as a practical consideration the judge usually first hears
che bummons to set aside the judgmeni. He however jusiifies

the action of the learned Master in the instant case on the




grouna zhat only one Summons namely thc Summons o proceed

Lo assessmenc was before him, henceé nc guestion arose as to
which Cummons be ought to have heard first. We think

Mr. Goffe has over-simplifiea the matter a«nd in doing so has
overlcocoked the important fact that the Summons by the appellants
was either on the file before the Master or ougnt to have been
on the file and on heing apprised of its existence the Mastex
vught to have cconsidered whether it is more desirable, and for
practical reasouns, to hear che latter Swamons first. In
considering whether cor not to refuse the adjournmenc, the
leacned Master shiould have considered whether his refusal could
not arguably, albeic ecroneously, be said to have been
predicated on a view tihat the appellants' Summons of which he
was made aware was without merit and that its subsequent
uismissal would be o wmere formality.

Mr. Goffe further submits that there is no rule of
law requiring Summene to sct aside default judgments to be ncard
before Sumions to procecd. While this may be sc, commonsense,
economy in the use of judicial time, and the avoidance of any
suggestion that a matter has been predetermined without a hearing
justify the continued use of the prucedure generally adopued by
judges which as far as is practicable casures that a Summons to
set aside a default judgment of which they are aware at the time
an Order to procecd to assessment of damages is sought, is heard
and determined before consicdevation of the latter. We think the
learned Master wught to have tollowed this procedure.

With regard to the actucl grounds of appeal filed,
Dr. Marshall submicted that a delay of 4 months wuas not an
inordinate delay in the filing of the defence and the defence as
stated in the affidavit was guod., Lt constivuted a good

affidavit of merit. He relied in explanation for the delay, inter



alia on a scatement in the affidavit that a vital witness
whoii counsel for the appellants desired to interview prior to
settling the defence could not be easily located. s regards
the defence showing merit he submitted that the affidavit
clearly disclosed this and the facts therein were deposed to
by a peison who was cognizant of them. The merit projected
in cthe affidavit was thus contrary to the conclusion of the
learned Master, based on allegations of facis which were
deposed to, on behalf of the appellants; by a person with

knowledge thereof. He relied on Evang v. Dartlam (1337) 3 All

L.R. 6406.

The response of Mr. voffe was that a delay of
4 monihs in the circumstance was inordinate because the facts
supportcing a defence of justification and/or failr comment on a
matter of public interest must be assumed to have been within
‘hhe Xnowledye of the appellants when they published the
allegealy defamatory matter. OSecondly with regard to showing
a defence of meric, paragraph 7 of the affidavic of Earle Wright
was insufficient and the dralit defence itself could not be used
as evidence of merit. On this sccond limb of his submission

Me. Goife relied on Ramkissoon v. 0Olds Discount Co., (T.C.C.)Ltd

(19¢1) & W.i.R. 73.
Dealing with this second limk, the substraium of
Mr, Goffe's subnission is destroyed by the fact that unlike the

Rauwkiscoon case where the affidavit was sworn to by a solicitor

viio had neo personal knowledge of the facts ciated in the defence
and the latter was signea by counsel, in the instant case the
fects relative to the uelay in filing the defence aud the facts
constituting the defence were within the personal knowledge of
the «aeponent whce was the "in house™ attorney and secretary of

the first appellant and ne was authorised by all the appellants
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to sweax the affidavit. The said affidavit was thus the
affidavit of merit of the appellantg. That affidavit explained
the delay in filing the defence as due to difficulty in locating
a vital witness whom the secretary had carlier taken to the
appellants’ counsel. This witnesg was later required in the
process of settling the defence. ZAlso there was difficulty in
accessing vital information and documencs from relevant
government departments. Tne appellants may well have had know-
ledgye c¢f the contents of the documents without copies of thenm
at the time of publishing, but were now seeking Lo gather and
present to counsel the documentary evidence for the latcer to
settle the defence.

The affidavit in relation to the actual defence
stated in paragraph 7 as follows:

"7. “hat che Defendants have a good
Defence to the action in that
in so far as the said words complained
of conzis. of allegations of fact
they are true in substance and in
fact, in so far as they consist of
expressions of opinion, they are fair
coument made in good faith and without
malice upon the said facts which are
nattecs of public Interest.”

Thus in our view there was suificient evidence in
ithie affidavit of Earle Wright explanatory of the delay which we
do notc consider in any case inordinate; and showing a prima facie
defence on the merit. While we appreciate that the setting aside
of a default judgment is a matcer of discretion and ought not
lightly to be disturbed by an apoellate court, if the discretion
is exercised cn a wrong firding of facts and/or conclusion of law
we are gehtitled to inteviere., In this case ground 2 of the
grounds of appeal complains that the learned Master erred in law

in holding chat -
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(a) the merit projected in the
appellants’ affidavit was not
based on an allegation of
fact

(b) he could find no sufficient
reason to set aside the afore-
said judgment.

There is no counter complaint by the respondent
that the learned Master did noi use words which in substance
are as stated in the above ground of appeal. O©On this basis
then, it is clerr that the learned Master was saying that the
affidavit of Earle Wright did rot consticute an affidavit of
merit and therefore ihere was no sufficient reason advanced to
set aside the default judgment. But the said afficdavit

satisfied the requirements of an affidavit of merit - see

Evans v. Sartlam (supra). it is also distinguishable from

Ramkissoon v. Clds Discount Co., (T.C.C.) Ltd (supra) on which

the learned Master must have in error relied. Had he not in
error relied on this latter case, we feel he inevitably would
have concluded tcthat a defence on the merit had been disclosed in
the affidavit of the appellants through Earle Wright and that
since the delay in filing the defence was not inordinate he

ought to exercise his discretion in favour of the appellants by
setting aside the default judgment and granting the Order for the
defence to be filed out of time.

Ac we feel the learned Master erred in law in
exercising his discretion on a patently wrong conclusion from the
affidavit evidence we must renedy the injustice caused thereby by
setting aside the oider dismissing the Summons to set aside the
default Zjudgnent and substituting therefor an order setting aside

the default judgment and granting leave to file defence within



10 deys from the date hereof. Cost thrown away and cost of
Summons belov to be the respondent's in any event. The Order
to proceed to assessment of damages is cet aside.

The appellants will have their costs of the

appeal the sane to be taxed if not agreed.



