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At the inscance of Confiidence zus Service Limited,
Langrcin J., in the Supremne Coucl in proceedings instituted
by an Originating Cummons awvarded a weclaracion ajainst the
Attorney General whicihh reads so far as is ilelevant -

i . Yoty metages oy o VIR, - vy de
e e veseiT I LERELY CRUDREL that

Regulovion 1234 of the Roau Yraffic

Regulations has been wade witnoud

tegal authority and is invalad.”

it should be noced tuat alihough the aff.idavit in

stupport of the swwacns states that the respondent is a company
Wwhich employs arivers and concuctors, chere 18 no suggestion
in tne record taat informations hiad been preferved against
1{s drivers or conductors for failing te obey the cegulacion.
The pavent statute and che lmpugned regulation contemplaie

s a sanciion fo. sceach oif the regulacions, criminal

proceecings in the swmiacy couce of Petiy sessions and



tnereaficx on appeal by virtue of Sectims 22 and 4 of the

Justice or Lthe Peace Appeal Act caitcher to the {ixcuitc Courc
Or by way orf case scated to the Court of &ppeal.
The natuse of the prLoceedings boelow and the Lssue
of whethes the regulavion was valid raised issues of importance
in criminal and constitutional law. Paragraphs i and 4 of the
regulation {scu Jdamaica Cazelte Proclemaiions Rules and
Regulacvions dated 1st Decombern, 158%) are sufficient co
inc¢icate the scope Of the regulation and the tie when it came
cinto force. ‘These paragraphs read -
. DRIVER S ALD COUDUCTORTSL UNLFORIM

122 {.} A dviver or conductor snhall
Wega a uniform wiach shall ceonsist of —

{b) & bLush jacket wicn ghort sleeves; and
{c) Lrousers or, ian the cace of a rfemale
“f zue co elects,; a siklire with the
trousers ov skist having piping
il e left side Lhercoi.

L T T I T

{4} This regulatioci shall come into
operaticn on the .st day of March, 1%e9."

The 1ssue posed was to decide whether the Minaisted
was empowered to naike thiz cegulation,
The Scope of Part iii of the Road

Yraffic Act {The Act) in relation
o Drivers and Conductors

The cross heading o Parcv oIi of Lhe Lot seads -
“PART ii:., Heoulacmon of Public
Passengur Vehicles anc

Qoad Licences.,"

To asceriain who was ¢ligible Lo be a couductor in law,

=
)

was necessary o examlne ac least wwo of the provisions of
Scctiun oI of the Act. Tucy are 59t1) & (4) and tuey rexd as

follows -



“v9,—(1) A person shall not act as
cConauctor Of & stage Or CXpiesy carriage
on a road unless he is licensaed for

the purspose undeyr this Pariv, and a
person shall nuc employ any pecsson who
is not s¢ licensed Lo acce as conductos
of any such wvc¢hiclie on © a road.

R R U R N T T S

fw

‘4] A licence to act as conductox
OL @ stage o expuUoss carciaege may at
any time be sugpoendew ovr reveked by che
Liccusing authority by whom it was
granvea upon tne ground thai, ky ieason
of his cenaucl or physical disability,
the holder 1s not o fio person to holu
such a licence,”

se it noced thao the conductour’sz siatus 13 regulated

Dy express scatutovy power and that failure on his part LO
comply with the provisions of che 4ct might result in tae
enfocrcement of criminal sanctions as stipulated in

section v%i5). Also by virtue of Section ¢9(4) of the Act,
his ixcence may be suspended or revoked. aAdditicnally, an
cemployes of anlicenced conductors is craminally liable and
the procecding sections vi-Ldé of the hct pertain to koad
Licences {ov public passenger vehicles.

Sccvaon 75 of the act 15 .mpostant and 1t 1s

essenitial to set it oue in full as it pedaits the cules in
paragraph 1£3: of the Regulalion.

"15.—(1} ‘The Hinister may make regulia-
cions as wo the conducce of persons licensed
to act as doirvers or conduccors of pullic
passenger vehicles when acting as such.

(2) If any person to whom such
regyuvlaticis apply contravenes or fails to
comply wich any of the p.ovisions of ihe
regulatcions, he shall be liaple to a
penaliy not exceeding ten dollars, and
che court by wiuich he is conviciwd may,
1f 1t thinks {ic, cuause particulars of
ctihe conviction co be endorsed upon the
licence granted Lo Cilac person undexr this
Pact.



“ (3) The person who has the custody

of the licence chall, if so reyguirced by
The conviciang court, produce the licence
wiviilh a reasonable time for the purpose
of ondoerseaent,; and if he fails wu do so,
shall be yuslty of an offcnce.”
Langrin J. lilgnored the iaplicaiions of Lhils important section,
G E P
His only :efecence to it in ais judgnent is at paeye 9 of the
Recoru where he sawd -

"

sections 74-75 Geal with Conduct of
Passengers, Londuciors and Doivers.
Again none of these sections deal with
Drives's ond Coiductos's Unaform.”
such & veading of Secvion 75 fails to take into account that
in the context oif che gection, the sequicement thac doivess
and conducters wears a uniforin is an essentaicl pare of chedr
conduct and therefore a svbject appropriate for ministerial
regulations. .Also iu lgnores o basic neaning of the word

‘conduct' “The way of managing a business affair’ Collins

English Diccionacy 'Bi manner of conduciing {(business etc.)"

The Concise Oxfoird Dictionacly.

Then Cection lu? of the Act ordains a summary crial
in Petiy secsions cither pefore o Resident Magistrate wr at
least wwo Jus..ces, and 1t &lso staipulates the venuce., Thao
seccion reads as follows -

"10%. Iwvery offence under, and cvecry
conitoavencion of, this act shall, except

whove otherwise expressly provided be

cried sumazcilly and the offence or
cencercavencion shall boe deened to nave been
committed either at the place at which che
Sale was acttully committed or in che
paecish in which the offender resides.

w
At this point it is pescinent Lo point cut, chat since Parliament
made 1t an offence 1i the regulations wecce breached. then ic

would be obligaiory o cnallenge the validity of the cegula-
cions in the swwtary couvis and rucsther on appeal as was done

in Meildowney v. Forde (1971) a.C. ¢32., Fusther any informavion




charging a defendant ought te sel out the substance of the
churge letting the defendant inow exaccly with what he 1is
charged: See Seccion vd oi Justice cf the Peace Jurisdicuion
Act. In a prosecution, it would Lo advisable tu state that
the offence was controry to bection 7L of che aAct and in
contravediion of pacagraph 123a of the regulation, but a
failurc to do so would not necessarily resulce in the cenvic-

tion becing upsec on apneal. See R.v., asncenheim (1573

id Jd.hote 1050 or 20U W.l.it. 3U7.

it 1g vrue thub the intrcductory part of the

vegulation vcads -~
" in exercise of the peowc:y confoerrcu
upocl: the Minister by section 7¢ of the
Road Traific act, the following
kegulostions aze hereby mnade.™

but xf the Minister 15 accoraed the nower he asswaee by virtue

- R -

section 7Y to regulate conduct su as vo compel counducitoss

LT

o
and drivers to wear uelforws s stopulaled in paragrapil L2358
(supra), the introductory words adverting co Scetion 74 of the icc
which =n turn refers Lo Scovion 78 Ccannot creace uncestaincy
S0 as 0 render a colvectionr anvalid on the basis of ultiu
vi.es.,

There ss ferther suppoct for this contention from

Part ViiI ouf the neo and it 16 necessary wo refexr o

-

section 167 (1), (2 & {4). These secclons reca -
"LO07.—(L) 1) fegulacions purpoeriing
Lo L made wn pursuance of any KLt of
Chdlsoacu shell be publishicd in the
Gazette and shall cunie inco operation
on such publication ox atl such oihet
Lcadie s way be fixed py such regula-
Lions.

(2) nll rfegulactions made undeyr
any Pa.ct of this fct snall have full
cffece nolwithsianuwing anyihing in any
vcher Act or any Jegulations made
tucreunder.

B I R R R T



" (4 Regulations made unuci any

Part of chxis act cghall be of the same

force and effect as if they werc

contained in and formed parc of chis

Act and shall be judicially noviceu. ™
There was no issue that the regulavion was publisied in the
Gazette and made pursuanit vo seci.on 70 of the act. Once it
15 conceded that the ‘conduct of persons’ in che context of
Section 75 of the ace is capable of embracing the requirenent
to wear & aniforw when acting as a conductor or driver of a
public passenger vehicle, then paragraph 1234 of the vegulation
musu be intra vires. 1In a summary Urial the introductory words
vf the cegulation which states vhat the Minister was actung
pucsuant to Sccrion 7u would find no place in the particulars
of the information. Furcher, deciion 107{2) of the hct
specifically states that regulations are to nave full eifect
notwithstanding anyithing in any other Act ur any vegulation.
Once paragraps . 234 of the regulation was publishe¢ in the
Gazette and cunfoimed ©o Section 75 c¢xr the act, uhien it was
valid and haa full effecl. seccvion wv7i{4) of che act is alsc
pertinent and the cffect of it 1s vaat once paragivaph 1234 of

the regulation is inera vives sec R.v. Manaster of Health

crpavce Yaffe (AY951) a.C. 494 then LU is to be treated as if it

vere contained in the act and s¢ musi be judicially noticed.
Consequently, parugrezi 1235 of the regulation must be aaded
ro the Aet ana the incroduciory puragrapii in tne reguiatlion
which specifics thuat the powesr to male regulation is conferred
by Secticn 70 of the act could never create uncccrtainty so as
to nmake the csegulacion invalid.

Wwas there a clear legislative

reference in Section 76 to Secticn 75
‘the empowcring Section of the Acir

48 noced previously. the learned judage belows wrongly disposac
of thie .rgumenc chal Seccion 75 was the chapowering seccion Ln o

single senteice. 6¢ Was more detailed in 7as anulysais of
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section 76 and since he relied on the plain meaning of the
sccrion Lo reject the submission of counsel for the ottorney
General, that scction mast now be considered. it reads -
RV ETIR The Minister may make Jegulations
for any purpouse for which cegulations
may be made under this Past ana four
prescribing wunything which mey be
prescribed under this Pavt, and
generally for the purpose of caryying this
Part inte efifect, ana in particular,
but wichoue prejudice to the genecrality
wf the foregoeing prouvisions, may make
cegulations with respect co any of che
follow.ony natcers ¥
It sewms thace bececion 70 of the acl envisuges that
the Maniscer may make regulavions generally pursuanc to Part IiX
which comprises scceionsg L0 to 77 inclusive. $his must
include regulations made pursuant te Scction 75 of the hAct.
He could alsu prescribe generally, and also make regulations
for cacrcying the puspose of Pavt (il into effect. adaditionally,
e could moke revulucions for che items enunerated in
section 70 one oi which Seccion 7¢ (e) reaas -
"To.ie) the badges o be wourn by
drivevs and conduccers of public
passenyer velilcles and Lhe
Laencafication cards, photogiraphs

and aucunents o boe carried or
exhzbitea by Chan;....."

Bo conscruced. whethes reliance is placed directly
on section 75 or in the aluernative veliance is con the
reresence in Section 70 te Section 75, the answer 1s the salie;
paragraph 1<3n of the Hegulaticon is valid because Sectiun 75
enpowers it. Once the learned judge had ignored the effectc
of Section 75 then sectivn 70, even :f he had construed 1t
correctly, would have been vf no avuil to him, sincc he

could find nu specific warrant for the FMinister's power in

sceciun 75,



-

Was the declaration an appropriate
reilef where the breach of the
regulation was enforced by criminal
sanctions?

Langrin J., in tine Supremce Court recognised Lhat
for @ breach i regulation 1224, criminal scnctions impused
by Section 75 Cf the act could be enferced. Here is how he
aucals wich the matier at p. 12 of the Recod -

it would be unreasonable to

cenclude that an uwner or operavor of

an Jninibus service 1s not affected by

a4 rescoaint placed upon a dviver o

conductor. Indeced in a piroper case Jhc

owner may be charged wich aiding and

abviiing the fuilure of the diiver or

conductour tu wear uniforma,”
He was respounding oo the subiission by counsel for the Lttourney
General thut Confidence Bus scrvice Limited had ne locus standi
to seek & declaracicn.  Sul the pricr submission ought to have
been that the courte vughe uot Lo nave exercised iLs discuetion
to have granted a declaration.

This issue must be cunsidered nuc cnly because of its
relevance ©o thic case, bul because it mey offer guidance for
the futurse. Since the sulbject matter in issue was a regulavion,
breach ¢f which would give risc Lo c¢riminal prcocceedings, the
cotr e should have uwdercd thac the Direccer ¢f Public
Presecutions be o party ac the vutset. The mevcer could have

bLeen adjournea to enable this to be done.  The couznv ought to

4

have exevrcised its discretion oo refuse the grant of a

e

decluration if a pervy whose interest was .nvolved, was not

jeined. This salutary sule wos advested to in Londoin Passenges

Pranspoect Boaid V. Musceap (194c) 4.C. 332 or(l942) 1 all E.R.

97. At p. 1v4 of the latter reporti Logd Haugham said -
" alsce think iv desirveble to mention
the poeint as Lo puriics in cuses where a
declaracion 1s soughl. The present
appellants were not Grriectly prejudiced
by the declaracion, and it might even
aave been cnoucht to be an advantage to



e

"thwenm ¢o subinit Lo the declaration;
bul, c¢n the other hand, thc persons
seully interested were noc before the
couxrt, for nuc a single menber of (he
Transport Unicn wvas, hor was chat
Union itsclf, juined as a defendant
in the acticn. it 1s true thut in
thelr avsence they were not strictly
bound oy che declaraticn, but the
courts have always recognised tuat
perscns interested aie 0 nay be
indirectly prejudiced by « declaraticon
mauce by the courc xn their absence,
and that, excepi in very spucial
circumstances, wll pernuns interested
shculd be made puarties wiiether by
Lepresencataion, ogders or cthegwise
before a decleration by its toeoms
affecting thels vights is made.”

At p. iuU7 Lord Wright said -

w

ssessee L alsc agree that the accion

1s noc propecly conscicuted 1n regard

Lo parties.”
Had the Directour of Public Prosccutions been made a parsiy,
then the judge would have had full legal arguments before he
made his oraer.

Secondly, therce iz a wvule of law, tuat the declara-
tion, a cavil remedy, is seldun granted when Parliament has
entrusted the cuntravenciun of a stacvuite cr regulation to
criminal tribunzls. This iszue does not secem to have been
examined in the court below. Judicial notice could have been
taken of reports that there were criminal proscecutions for
bzcachés of puragraph 1234 of the Regulation. Thesc poess
reports further scate that as a result of the declaration
granted,; prosecutions had ween suspeunded. 50 lenfidence Bus
Service Limited, an omplouyer of drivers and counductors halted
the prosecution of drivers and conductors who discegarded

tine law. Lourd Dilnorne recognised chat such dangers could

arise and said of a decision of the Court of Appeal in England

in Imperial Yobacco Ltd. v. o-~C (1%8¢) 1 All E.R. S¢d at 875 -
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" bonaluscn J thouyht it could

but did not grant it as Le thouglic that
the Spot Cash scheme was & luctery and
an unlawful competition. The Court of
ippeul, holding that it was neither,
granced 1tc. fhat decision, if it stands,
will form a precedenc for the

Commeccial Coure and other cuvil courts
usurping the functions of the criminal
courts. Publislhiers way be tempted Lo
geek declarations that what thney propuse
co publish is not a cyriminal libel cr
blasphenous or obscene. if in this case
where the decluaration sought was not in
respecc of future conduct buv in respect
of what hud clready taken place, it
could be properly granted, { see no
reason why in such cases a decluration
as tu future conduct could not be granted.
:f chis were to heppen, chen the position
would be much the same as it was before
the passing of Fox's Libel Act 1u43 when
judges, act juries, decided wihether a
libel was criminal, blasplienous or
obscene,

Such a declaration is no par tu a
criminal prosecuiion, no natter the
authocsity of the court which grants it."

Three poincs should be noted. Firstly, in the Court
of Appeal, the Directoxr of Public Prusecutions was scruck out
as a pariy to the actiun but the ordecr cf chat court was set
aside by the House of Lords, Secondaly, Locd Edmund-Davies,
Lord Fraser, and Lord Scarman exprecsly agreed with

Lora Dilhourne. Thirdly, while in che Inperial Tobacco Lid. case,

& prosecution hac already been instituted, in the instant case
there is no indication titat Confidenc: Bus Service Lid. was
threatened with prosecuitions. However, as udverted to, there
were indications thac prosceculicns were instituted and it is
against that background that the folluwing passage in the

Imperial Tobacco case is also velevant., ot p. 864 Lurd Lane

said -

" Counsel appeariny before your
Lordships® House were unable to fina
any case in which a defendant in
criminal procecdings already properly



"and nooc ovazatiocsT  instituied had
applic > ..+ a declariticn that the
criminzy pooceedings woecoe unifounded

or Ya.ed on a misapprenension as we ch»
true weaning of the criminal statute.

{ do nce find that dearth of authorit:
surpwicing. 1t weuld i strange if &
defendant to piroper criminal proceedi s
were able to pre-empt those proceedir js
by application to a judge of Lhe Higl
Court whether sitting in the Commerc:al
Ccourt or elsewhere. What effect in law
on the criminal pruceedings would ary
pronouncenent from the High Court in
these circumstances have? The crim.nal
court would not e bound by the decision.
in praccical terms it woeuld simply have
the inevitable effoect of prejudicing

the criminal trial one way oo the other.”

Against this background, Langrin J. ought not <o have granted
a declaration that paragiaph 1234 ¢f the Regulation was
invalid as that was a matter for the criminal courts.

Conclusion

This was an important and exceptional case. The
learned judge below recognised that the Minister cught to
have the powers he claimed; y<t fcund that the exercise was an
unwarranted arrogation of pow=2r. In a characteristic passage

at page 1l cf the Record Lnz judgment reads -
" A power LG reguire drivers and
conductors tu wear uniform while on
duty may be expedient for the pioper
delivery of transport facilities to the
public but it cannct be regarded as a
general purpese of carrying Part TiT
of the ict into effect. Regulation 123a
creates o now and rodically morve
extensive sat of povers zddicional to
thouse detailea in ithe enabling statuce.
Ic was a whoilly unwairar:ed arrogacion
cf power."

The learned dudge srred because he failed to construe
the words "may wake cegulsaticns as Lo “ho concuct of persons
licensed to act as drivers and conductors of public
passenger vehicles when acting as such" in Section 75 as
empowering the Minister tu make regulaticens requiring drivers

and conductors to wear a uniform. He thought that by virtue
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of Section 7¢ that the Winister'c power to make regulations
was confined to th< .oucxs eaumeraved in Section 76. He
arrived at that conclusion by failiny to note that apart
rom giving the Minisicr power co mate regulations for

enumerated subjectsz, feotion 7¢ also referred to Section 75
as well as other sections in Part 111 of the Act. liaeover,
the learned judge exercised his power 1o grant a declaration
wrongly as he failed to take inte account that the Director

cf Public Prosecutions who derives his powers from Section 94

of the Constitution was not wade a party to the action. It
must be emphasised that the issue of the validity oﬁ the
regulation ought to have been taken by defendants in the
criminal courts and further on appeual and in such &n event

the regulation would have been found to be valid. Consequently,
this court allowed the appeal and set aside the declaracory
order and made an order as to costs at the end of the

hearing, and have now given its reasons in writing because -

the issues are of legal and public importance.

ROWE, P.

I concur.
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FORTE J.A.

I have had the opportunity to read in draft, the
judgment of Downer J.A and agree with the reasoning and
conclusions therein.

If for no other reason, but for emphasis, I wish
however to express the opinicn that section 76 of the Road
Traffic Act has a clear reference to other sections of the Act
and in particular to section 75 when it states:

“The Minister may make regulations
for any purpose for which regula-

tions may be made under this Part

and consequently since section 75 gives the Minister power to

make regulations as to the conduct of conductors, the guestioned
amendment must necessarily be intra vires the Act. IiImplicit in
this opinion, is the concurrence with the meaning of “conduct"

expressed in the judgment of Downer J.A, and the conclusion that
the requirement for the wearing of uniforms by vonductors in the
amendment comes within the powers of the Minister under section

75 to control their conduct by regulations.



