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HOVE, P.

The regponuent anc the appelrlanc (horeainaiter referred
¢ as husbana ana wifc respecravely) wore marrica in 1Y%v3 and
chR@y separaced in January, 1990. On lay 18, 1390 they entered
into @ separcclon agreamsat which contawnea a nen-mclestation
clauss, provisions for the maintenance of & child of the
maErriage anu che nusbana‘s fetner and sevaral provisions relating
Lo the dismantclinoe cf Lhe joint accountis nelc by the parties,
Clausc Z(Ll}) or thnel Leparacion agreencni. vas not performea at
the bencst or thie wiie and having regasu o Lhe positionh acwoptzd

LV che nusbanG @n JriGinating SULdaons asking Lhe guestion
- J ol H
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whether the husband wes otligyeda te traauier wo the wire awvsolutely

[

ILE ANtercsy il pPrefasSesS KNown a& 4 dopoilaeld Avenue, Ringscon 10,

S5t. Ancrew, rogistorea aw Vol. iiCl ¥oi. 71l of the kegister

e

Boolkk of Taicles, on the teriis set out ilu Clausc Z(L) or cthe Zepa-
ration Agrecmsnt signed by the parties on uay 16, 199v was brought.

Harraison, J. answersd the guesticn in Lhe Negatlve and dismisseu
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A JulWdons with cocsLs to che husband, €i5 oral judgnent was i

TeQUCea 1NEOo WOLTing, consequanﬁly this Court hés derived ao
assistance from thn ruct thac the casse wop Lilcu 4n ocue Court
pelow.
A muluipl.ciiy ©f grouncs of appoel rilec anc argued oy
B, Gorfe, resuliec in che appeal being llowed, the settuny
aside of The Crucy of the Court welow and wiie answoering in vhe
atrirmacive o tha question posca in cnﬁ Urlyinating Suigions.
Tho husbana was oraciee Lo pay tae cests ¢f tne sppeal as also
in cwhe Couru Dolow. 'fnese are whe reesons for our dccisicn.
ﬁy:cl&usg ;(;) oL ihe 5¢p&£atlon Lgreeuent; Lhe parztils
lutually agreou boetweon themseivés chat:
“The husoand will Uransicer ciie house
BitUacy At 4 nopelicle Avesuo, hingsiton 1u
e che wife., fhe wife will aszume all
woritgage payiaents anu will also stand the
cost of Lransfer.,®
i &uc coursc rne wiiv submiticd a Yraasicr or « Hopeiicla
Avenue, Kiagsven 1V registe:ea at Vod., 1icl Fol, 71y of the
Regaster Boek of Titles for the sagnawuse of the husband. He
rcfused co sign, conuenueing that the wife was only cntitled to a
portion o o, 4 lcpelsclae Avonue on whach Lhe wain nouse stood.
Thexre was eviuunes ocfore harrison, J. -iet il iY%¢2 the nusbana
an€ WliC w8 jo.bt OWRers of wo. 4 hoporicld Avenuc baa obtaincd
SUDGAVEISLON épyzoﬁ&l iux the pramises « Lopefield Avenue o be
cavicea iato Larae Lets. At thet Lime The PRrLlaes werc fnot
lrving at hmopaotacle A&gnuu ane at uo tiios Lheiliealidy Was taesre
any physical doaarcacion on cthe ground wii Revping wath the sub-
wavVasion approval.
TWwOo puillivings were on the prekices, viz, Lhe ma&in aousa

ena a block contéinang two flate. Bouh builaing
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constructoed prieor Lo the purcnase by che peérties hereln and boiin
WOLe iR OXisience ai the tiwe of Lhe subaLvisici approval., un
vie title was enulisea a restrictive covonant not to subdiviae
Lhae said lanc inte smeller lots but te kKeep Lhe gane anwaci and

not. to sell The sanmd of Sceparate ana unaivided Lots Dol a0 onw
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ict or heluing. Lo evidence was lea wofows Harrison, J. to
suggest thav this sestrictive covenant hao ever been nodifiea,

Iwc unalscharged morigages asiected the iaend. Onc was
regiscered on Seplenbar 4, 1Ylu to secufn Lhe sull oL $Sub, 0l
wilh ainterest and vhe other was regilstorea on Suptclder 3, 1987
to securc @ sum O $31,7069.02 with inctorest. whalce che bLopava-
Lnon Agrecnent ac.aovlougea Lhé existondy ol mortgagas Lhele
Wis no inuiéaticn of the cuustanuing amounrits of he anstalnent
poyiheats,

Pai;g:aphs 7 ang v of che husband's affigavii sworn o

On SepLllmwnr L7, L9Y%i fulliy CAPIesscu nLsd contenilions.  He sasds

Y.  whel it dls my coebrention vnat at the
wine of the sagning oo =il kay 1d,
189%¢ Agruocmeniy, it was Lo clear

intention ¢f the Pleintific and mysclf
that the obligation createa by

Clause 2(1) thereol wee for me to
vransfcr o her the loo upon which
the mavrimonial home s5L4aiGs, shown

on Lhe gubadivision plain ¢s Lot 3,

ana not tne entire proporily KNown as
4 nwpeficela Avenuc,

Y. Thai 1t was ay clear uwacoisiuanding
tkat Lhe intention was o Liansicr
cne neeramonicl home only <o L
Plaintiff ana thauw che other wLwo
icun shown on the plan rniovesaiu as
Lots L anc 2z, weuld be wiae,

A reating of pavagraph 2 of th: huskbana's said affidavit
however . leaves Le witlh the inpression vhet che husband cid not
and ccuid net heve hexvcured che intentacns wixch ha claimedn i
paragraphs 7 adc o reproducea abovie. He conld non weny chat e
Agreement was .6 document but o tried oo umeke it clear vnaw he
vas o party Lo the crafving ot that document anu aid now contyi-
bute Lo the ideas and statements made Lherein, He signed, ne
saic, the document without aaiscussion and viihout clarificaiion.
Te is to be recalled thaet both paities worle repiesented by
Lrtorneys quring che preparacion of the Agreement yot the
rusbana was prepared to swear tha

b ,..0 admit signing che Agroecment.,
Howevar, the agrecrnent was praescnted
To mz by the Plaintiff as & Iail

accompli ana there were.in faclt ne
negotictions precuGing sawme. That
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“was aboul to leave the ccuncry Loy aun

inu;f nitce peiirod anc i conswqucntly
Zocuted same without tu Loy dascussion

or ciavification.*”

In'the lignt of thesc conéeséions Ly the husband, it is
aifficult to rely upea his ass¢zt+6ns as Lo his clearxr incentions
at the ctime of che ﬁigning of the Agrecmeni.,

Oon the oLbﬁf nana che w1fe coula rcly upon thas subseguenc

cocnauct of tne husband to buttress her sutmlssions that tio

huspand intencea That the cutire pramisas shoula e Lransicerred

TO her. He wroce Lo her Irom Roe on Juiy o, i9%U anc maus

spcc*fic retm¢encc LU oa mateer coVer§¢ sy Clause (1) ci the
ngreemcnt, Qiz..thu cusi of thg’t%ansfa; ﬁuc went O Lo ake
suggéstions as to how the wite could wmeke maximua use of the
entire premises for hoer scle bénetlc. L has letter from Rowe,
he said:

“You mencionec che house in youi letter
and che cost of trénsfer, ctc. hayoe
you shouid talk over the possibilities
with Qwen Piritsyr or Louis, 1he naln
proolon i$ wheic woula you iive :f you
scld 1o We can forget about & new
towihouse at the praces they are asking
chese davs. Whac are tne ul wcrnataives -
build? puy another old hous: and reno-
vate it?  Aan alternative s te gccupy
the flat, and convert the Laan housc
into 4 sclf-containeg units for rental
¢ YUPPLEu i Wew Kingston., alsc, to
put, up semething on the Lron:t lawn for
rencal, You need to think oi tae future
and the ncea for & regular incone an
your golden years. naopeiuily. Stephen
anc¢ Tonia well be able to agfforc their
cwil. Do they have any sujgesi.onsy
Vor mvself, peraaps 1'a Lise o lave in

~the ceounvry racher than Ri.csnon whea L
reticc. Certaxnly, the cos.e ave still
less than in the City. Of covrse, &
have ne iLeeca where (Qr how ;“l be abla
to affora it! ‘

Anyway, you can start chinking ol all
the pogsinilitses and we'lli ciscuss it
when I crecurn to Jamalca, Until then,
do taka care of yourself ana ksep |
trying your best. Give my xagards to
all ane sundary. hope they'yre not
potizring you too much, Love to
Jeanine and Daady, ana yours2lf, of
ceourse (smile):”



i This passage vhz huspand aciiioviedged the wite's righe
cver the wholec or 4 Hopeficld Avenue and gratuicously tenderca
aavice which expressly covered the throe inrchoate lots of the
cubdivision,

There was still ancther ex—post-facto picce of informa-~
tion from which the intention of the parliizs on lay 1o, 1590
coula be derivoa. Attoracys fcor the hugbena wriote to che wite's
Attorncys on Moveabor 29; 1990 saying in parts

“ur client wishes Lo acgeciaco a new
arrangemens ana we shouiu be gratciul of
you would cake some instructions &nd
4avise us what youlr client pooposcs.

Our ¢client also indicates chal, piioi to
the hay ik, 1950 agrecmenc, sub-division
approval was grantec in respoclL of

4 Hopefiola Avenua,  He wisacs any
renegotliated agrecment that wo maght
carcive arv to roflect che lntontion ot

" che parcics that Mrs. Symes shoula nave
che lot wath Lhe main housc, which was
the matyrimonial gone, trausifcrrea to her,
while Lie ocher btwo lots saoula pa
transicrzroa Lo Lil, He regares this as
a mor: eguitubie raticnelisation ©tf the
mattcr an the light of thz xespecuive
slterceses of the parcies, Fhe mortgyage
would nave to be adjusted accoraingly.”

When chiig lolter 18 cowmparca with vhie verms of Clause 2(1)
cf che separaticon Acreement 1w docomes apparont that, for whe
very first tine, e guesiion of tne sublivision of the iand was
surfacing via ulic letier or wovember 1993, Clearly the Attorneys
had no prior ainstructicns thercon ownarwiss Lac letier would hava
been written in an wncarely gifforenc suylo,  pqually clearly

vhe raticnale for the Jdavision then peing propounued was what the

-
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busband callea Y& more equitable raﬁlonul;bation“ of the intcrests
of the partics as ticy stood il Hovewkor 1990 ang had noihing to

GO with the A¢reement of oy of that year. Lven ore transparently
clear is tae hugband's realazation that he was obligeo to craansfer
the entize prémxsus te nis wife subjece ouly to ner consent to
rc-ncgotiat¢ thes o Agreement. ue.realized, Loo, that 1 a new
Agrecmeht'was reachea this woula necessitace an adjusument in che

nortgage payments.
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Beotoras ¥ turn to look at the truc concvruction of Clause
«{1) of the 5epa:at;on s lECHeNt. @ pausce Lo staltc that counsel
on bot§ sides Contaute&d TneMsclves in saying tiac tne law on the
constxuctibn oL terls in & wrilten coniracht 1s correctly scatea
o Volune L or the 4Ziuh Baxtion of Chitty on Concracts beginning
wo paragraphs U, Eatriasic evidence as an aiu to che incer-~
pPietation of the wriitol cocument was aamitted wefcre Harrison, J.
in suppert of the con.enticu that the word "House* in Clause 2(1)
Was ambiguous and coula not have the mcaning of premises in ths
context used wn ohie sLezic clause, § Guoue Ifrol paragraph 809 of
Chaztty (supra) . w0 legitlnize Lnis appooachs

“Intencaion of ihe parties,

The cavcinal presumpition is that che

partics have intended what Lihey heve in

facu saia, sc that theirr words nust be

consirveu as they scand., Thec 1s to

gay, ithe meaning of the docuwent oxr of a

pavcicular part of i1v is te be sought

in the cocument iiself. 'Or: must

considacr ihe neaning of tho words useaq,

NOT Wha. one Mmay guess te be ihe 1nten-

tion of the parties.’ However, no

concract is maee 1n & vacuuw. in

censtiruing the accument,; chiz court wmay

resnlve an ambiguity by looking at its

cominevcral purpose and the factual Lack-

grouind =gainst which it was nace,”

it was recognizec by counsel that the word "House® when
USed ©o uenois a pilace of human habitaticn can mean a building
of any size, however constructed, anu May incluce out-houses
withan its curtilage and occupred therewich. M. Goffe sub-
mittea that in the context of tne instant case ithe worc "House"
ocouyht to be guiven 2 special weaning in oraer to crfectuate Lhe
immedilate intentiioi ¢f the parties to ¢ihe contract. 7This
special meaning, he szia, was co-teriinus with the word
Wy . » 16
premises”,
Support for tnis interpretation was obteined from the

provision that the wite saould assume all wmeitgage payments anda
should be responsicie for the cost of transier. fYhe two mort-

gayes referred to earlier were in respect of the entire preiises

and no atcempt was laade LC re-negotiace or apportion the
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mortgages as between husbend ana wite, Lf then the inctention or

the parivies was toel the husbana shoule assume lmmediate ownership

of two lots includinyg the block of rlats, would the document
provice that the ww.io should assune the norigages for the entice
premises withouc censiceraticony If the husband were Lo receiva

tWo of the lous La Lhe subAivislon wouls Lie wililie have agresa co

pay for the cost or the cranstery ol couwrse, these costs would
ancluae the appllcaiLOn for nmoglricanion ¢ Lue restrictive
covenant, presumsoly ke transier wax acd “he cost of registra-
tion, 1t i incusceivable thst Lhe paveics woulc wake a simplc
statawwznt that thio husbanu woulu transic: cthe rouse, neaning one
LOU 0i the land wlch licuse thereon, to he wife, witnout at the
same ciwe making provision fdr tne wifs to transfei two lots of
the lanu to the hubb;na. it is aleo anconceivable that thoie
woulu have been ne apportiomnent of the werigages 1f tne wite
Laa agreea o Qi sﬁch a transier Lo <he husoand.

roney wnich came to the wife uncor Clause z(vii) B o
Lhe Agreement to be used wo efrect naeucd repairs toe "the nouse
at 4 Hopeiield averuc” was usec by ligr w0 GO repails Ol s mawn
nouse ana on the flais, withoul perlmassion oy cbjection from ihe
nusbaéand, ip these circunstances,; one nus’ asi why <id tne
hiusband notv assume the nanagemenc and contzol or the riats ox
appoint agents on nin benali, 6: effece necessary repairs LIom
1is separate tunusy

“his Couxrt bas had the opportuniiy Lo ¢xamine che origi-
nal or the Separacion Agreemcnt'slgned by the parties. Tois
e¢xamination has revealed that the aocwawent was altered in s5ix
separate regpects and initialleda by ithe parties. Five of the
anmendments were uncoubtedaly tur the benztfit of the husbana
indicating that ne hea carcfull, reaa the document ana had irade
such changes as he had desired.

1 was of the opinion that the parties cleairly expressca
their intent.on in the Separation Agrecumsni of hay 19, .9%u in

Clause z(1l) thet the eutire premises Wo. 4 Dopelield avenue,
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aAingston LU war wo du transicrzcu‘oy t“he busbanu to the wife on
whe terms sev out i thet clause, 1 was convancoa that the
eviuence subscguenit Lo the masing ©f ths agieemncnt was all one
way, ilidlicacing wnat botih husbanc and wiis treatea Clause (L)
of the Agreement as intenued to cransfer to the wife the entire
intercsc in Wo. 4 woperield Avenuo, Kingesoon 10, and i conse-
cquently concuired in vhe cecisron thac the eppeal should e
#llowea which. in eifect, neant chat the wife 1s entitlleu to
Dave e, 4 Hopeficld Avenue, Kingston LU Liansterred Lo her oy
che nusbana unaeil ana in accercance with Clause 2{(i) of the

Separation Agraemenc,

VRIGHT,; J.hes

L oagiee,

1oagrac,



