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ROWE P.:

David Logan and nis wife Vivienne, Lrougit an action

agusnst the appellant alleginyg negligence ana breach ol concract

by virtue ot which jewellery value: at $4.14,0U0u.00 was scolen fiom

their nome. In its defence, che appellant cenied liapilicy.

On dovemser 13, 1951, the hascel on heaiing an ex parte
summons supported by an arriaavit of barrington Thomas,; grantea
leave to the appellant Lo issue a Third Party liotice to tlie
cresponuenct. That same day, the Third Party loltice was issued and

it maintaineu that:

“The Derfendant claims to .e entitlea

to b2 1ncemnified by you c¢o the full
extent oi any sum which toe Plaintizt
nay recovex ayainst it and the cosis

of th.s action on the guound tha. you
have contracted w.ih the Defendant your
poiicyholuer, to incemnify 1ie against
loss of pioperty :n its custody and comn-
trol o a limit of $500,300.00 1o any
one incident of loss, and 52,000 ,000.u0
for loss arising rrom a series ol
incaidents.”



Balr.ngton Thomas the lianagiig Lirecteo. of the appellanc
company avecrred in his affilugevit sworn to on Gciober 15, 1551 thac
for the period June i%sYy to June 1590 the appellant was insurea
by the respondent “against loss oL property unGer its custody and
centrol up to ithe linit of ¥ive hundred Thousanu Dollars ($500,000.00)
for any one incident and Two iillion Dolliars ($Z,000,000.00) for any
secries of incidents, on payment by the defencant of a piremiuid Of
$1,500.0u." He exnibiteu two documents boLi bearing aate
ctn June 1959 from the resporiuent siiowing cvihe limic Or indemnity co

be:

ANy one Lcciruentc -~ $500,000.00

Ay one Period - $2. 000,000,007

In pavagraph 4 oif the aff:cavit Thomas rerferred co the con-
tract period June :9%0 to June i5%%1 when the premium was incieased

o $10,000.00 per annum. This 1s what he saxu in pait;

“General Acciaent ins. Co. stateu on the
schedule whach 20 issuec for ithe said
peiriou thac the uerendant was insureu
for ¥airty Thousanu Dollars (550,000,005
against loss arising from any one
inciéent. ‘The deiendanc po.nted out o
General Accident ins. Co. thal tihis was
an error because it wanced (0 be insuieu
againstc theft of property unue:sr 1is
custouy oi control vo the excenc or Five
dundred Thousand Dollars for any one
incicent. 7The error was late. colrected
by General Accident Zns. Co. and ithe
coirect Ligure of $5UU,C0uC .00 was srecorced
and sen. to the defendanc.®

Exhipited in support were:

() a cocument headed ‘'Rencwal Wocoice
05054547 Qaved LU/5/90 whiach proviued
in the Schedcule for:

“Any one nccident -~ $50,000.

Any one Period - 22,000,0007%;
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{x1) an Endorsement invoice dated 5/4/31
in whichh the figure $50,000 was
struci out anud the figure 500,000,
suovstituted; ana
(121} An Endorscment iavoice also Gated
&/6/%L wihaich stated inter alia:s

"It is hereby noteu thav the
schedule in the within policy
is anended to reau as follows:

Limit any one
acc.uenc - 5500600,

Lakit any
One periou - $2,000,000.¢

Thomas in paitagrapi 5 of his alfiuavit swore that the
appellant reneweu 1ts coverage with the responuent fo: the period
June 1%5%i tc June 1492 on the same terms as the previous two years
and exhibited two documents both of which show in the Echedule that
coverage was limicted to $500,000 for any once accident and $2,00C,00C
Lor any one period.

-n paragrcaph 9 of the aifidavit Thomas said that the
respondent was insisting thau the appellant company was insured for \
the sum of $50,000.0C only for any one incident oi loss. lio
veference was made to thwe Insurance Policy itsclf nor to any exten-

sion thereor.

when cthe respondeant becane aware of the ex parte ocder of
Noveuwer 13, 19951 it applied by summons Lo have the ex paite oider
set asiac, Lxhaibdited to the aifidavit or sharon licbaniel which was
filed in suppert oi the respondent's sumons was a copy of the Policy

of Insurance, the indernity Clause of which recads:

"The Company will indemnify the Policy-
holdexr in respect of all sums which the
Policyholder shall become legally liaile
to pay within the Geographical Area as
compensation foig

{(a) Accidental bodily injury
{fatal or non-~fatal) to ox
discase contracced 0y any
person,




#{b)  Accidental loss of or damage to
property, OCCUrring in conneccion
with the bus:ness at zhe place or
places mentioned in the Scheaule.®

There rollowea a sei.es of Exceptions of which Exception

igr{i) is relevant. It scates.

The Company shall not be l:iable in iespect of:

"\'d) row
(g Loss of or damayge Lo propertiy:
(1) pelonging to oy n the

custody oi control of
the Policyholder cr of
his employees oihci than
enployees’ clothing and
personal effceccis and
builcings temporarily
occupied for the purposes
of repaxir ouv alucration
thereotr ., ”
Correspondence ilowing from the respondent's attorneys-at-law
to the appellanct’s attorneys mace 1t clear tual the respondent was
elying upon the Excepticon Clause {(¢g)ii) and to an Extension of the
Policy whicnh re~introduced liability for loss of or damage to propercy
belonging to or under the control of the appellant. The copy of che
pxriension Clause with whaich we were providea ducing the argumenc

preoviaed as followss

“ PROPERTY IN THE INSURED'S CUSTODY AND CONTROL

Thais Policy extenus Lo includs the Insurea
liabil:ity for loss or damaye to property in
the insureu's Custody or Control - tne limit
oi liability being $5U,000.0v any one claim
and in tne aggregate dbut Lhe indennity does
not apply in respect or damage to:

(aj} property belonging to the
Insured or any memnbexr of
the Insured's family;

(b) properiy upon wiich tihe
insured oI any nember oi
the insured's fanily or
any person in the sewvice
oi the Insured 18 WOrkihg;

—
Q
~

tile building of the pienises
or to any preperty nired ox
rented by or loaned to the
insured.”™ '



On tiiese bascs, the respondent contenuca that the appellant
knew or ought to have known that by the terms of his Policy cthe
limit of the respondent's liability in the circumstances which arose
was $50,000.00 and furtner that the respondgent’s error surrounding
the coverage for accudental loss or damage to propeity was totally
irrelevant.

The learned Laster founu that tihe appellanc failed to make
full aisclosure of salient and relevant information which were
highly material at the hearing of the ex parte application. She
founu oo, that the Policy clearly cstablished a limitation to the
Third Party's liabilicy wiiich was fixed atv $50,000.00 to cover loss
ci property in the defencant’s Control or Custody, conseguently
there was no issue py virtue of which the respondent ought to be
joined as a Thiru Party to the appellant’s action, She discharged
her earlier ¢x parte oraeyr.

The firsv grouand of appeal argueu by Miss warren complained
that the haster did not fince chac the non-disclosure had caused the
Court to make the ¢x parte crucs unuer 2 nasappicehension, or tniiat
such failure nad misled the Coust, or was an attempt on the part of
the appellant to suppress faciys o:r to decewve the Couitc, and conse-
quently the Master did not apply tiue correct pranciples wheun she set
aside the ex parce ozder. Counsel refcroed Lo numercus deciueG cases

in support of this submission. Ellinger v. Cuinncss, Hanon & Lo.,

Frankfurter Bans A.-G., anu uetall Gescellschiaft A.--G. (153%F 4 All

B.R. 16 concerncd a motion to set aside an oraer for service out of
the Jurisdiction. Therc had been non¥ulsclosure of material facts
at the time of the application for that ¢x parte order, but this had
been put right by the time the motion to have it set asiue was heard
in that all the gc¢levant facts were then sefore the Court. Morton J.

in agrcemeni with Counsel said;



‘... that the ex parte application uncexr
Order 1li is one upon which the utmost
good faich must be observed by an appli-
canc.”

And when he was in possess.on of all the materral facts, liorton J.
was able to say:

“in these circumstances, I do Lot tihank

that the osuel giving sucih lecave ought

o be set asidc unless that osder was

oLtained by someching wvhilch amounts to
ain attenpt to deceive the courc.”

This case is autnhority o4 the proposition that not every
non-disclosuie on an ex parsie applicacion will lead inexorably to
the setting as.de of that ocdeir. 1f on an application co set aside
the ex parte oraei the Court is in possess.ion of such facts as
satisfieg it that the ex parte applicacion woulu in any event succeed
then i% would be wasteful to sct asice that ovdcc only for the
applicant to ienew i1us applicacion successiully, che nexbt uay.

{n Lacaru Drowners anu Co. v, Hadland Zane (15%33: A.C. zb5;

the plaintiifs obtained lecave co issue & wili agaanst a detfendant out
of the jurisdiction ance to serve notice of the writ by registeied
post., The supporting aifidaviti was held vo be misleading. Loru Wright

at p. 306~307 of the Report said:

“Wo doubt the professional auvisers who
prepared the aitildavait were influenceda

by the decisions of the Courts that

Russian panks hao nou veen dissolved

and peirhaps were followliing precoucnis

used in otcher cases, buv even $o, in

my jucsgnent, the wiwole posit.on ought

to have been more candidly and fully
eaxplained; in part.cula: tae phrasce thatc
the Lanii was a company registeied ib

Russ.a 1s singularly infelicitous. There
is not the slightest suggestion of bhau
failh nace, out I cannot acyuit tnose
concerned of rallaing short in regard to che
opligations wnich 1est on persons seeling
the order oi the Coust for serv.ce oulL of
the juraisdiction. Thnat such an order 1s

a serious matteir 1s obvious, and it is one
wirich only a judge of the High Couit can
make. The Court has cisciciion to sec
aside ¢n order mace ex-parte vhen tne applicant
has failed o make sufficient or canuid dis-
closure.”

{Emphas:s minc:



Bloomfiela v. serenyi (4645 2 511 B.R. 640 avose out of

an ex parce order for service of a sumaons out of the jurisdiction
uncer R,5.C. Oxd. Ll r. i(g). It was held by the Court oi Appeal
that in order to enable the Coure Lo deciae an application unuer that
order 1t was necessary for the party maxking the application to supply
all the material facts withain his kinowledge. The Court would then,
vi.thout trying to determine the merits of the action, consider all
the relevant documents, even though ﬁhaL might inveclve some lnvesci-
gacion, and make an oruer accoruingly.

“he facts in chat case did nou disclosc any joint contract
nor any contract by the plainciii with the two detendants as entitlea
the plarntzfr's solicitor to describe 1t as joint contract becween
them of thie one part and the plasntifif of the other. This faccor
was enough to move tihe Couxi ot appeal to sel asiue the ex parte
ovder for service out of the jur.suictuon, but before doing so,

Scott L.J. commented pointedly thus:

W s

< feel bounu to say ihat the plainciffi's
solicitoss® clerx in the origonal aifigavit
upon wiich leave was asxed dsuiu nol put before
the court anything l.xe full uisclosure.
cannct help thinking thau the deponenc must
have oeen eircneously .nstructed, perihaps
gquite innocenvly, oy the plawntiif as o

what Lhe position was. OLut i wvanc ©o Bay
Gelinitely thact ii +s whe ocuuvy of a

golicitoL, asaed Lo oLtasn leave under KR.5.C.,
UrG. Ll L0 examine wilil care tie material pul
befoce him for Lhe purpouse of SO acCillg anu wo
liaxe suie thac ne does hinow the real case tiat
nas client has before he makes, or allows a
cleck vo maxe, an arridav.t upon which the
courv nwust necessalily rely, ‘the suiicitos
should rememwe: also vhat he :s an ofificer of
the coust.™

leKinnon L.J. was somewhat troubled by tne inctensive investi-
gacion that had been made into the uocumentary evidence both in the
Court of Appeal and in the Court below. but fie wade it clear that it
is inavitable in suci cases for the Courtl vo nake sole rnvestigation
into whe facts alcvhougit not ualificu av that stage to uecide ais-

puted facis. Thas is how he put it:



"It has been rightly said in some ot these
cases that on such an application as tLhis
the court cannot try the meriits ¢f the
acction, Tnac i1s guite true, obut i think
Lthal means wrying anc GelLerm.ning uis-
puted facts., Where on such an applica-
tion the court consicers che aumictedly
irelevant documencs without the necessity
Or decidinyg aispuiLeu matters, i GO not
chink that is trying the merits of the
accion vithin cthe meaning of tne warning
not 'to do 'so. The complication oi the
pus.ness in this case has nvolved us in
a sonmewinac lengthy invest.gacion which
gives the appearance oi something like
try.ng the merxts of the action, in
deciding whetner it is a proper case for
the application of R.5.C.,0rd. 1i, r. 1 (g).
But in essence I do noc think ii is soO.

Tne ascertaznment of tne facts involves somc
investiPation sut I wo not think it involives
tne resolution vi Gispucea facts.”

Lord Denning k.R. issued a Practice Note aiter the decision

in Becker v, Woel et al 11%7.; 1 W.L.R. 603, a case which councernea

a vexatious litigant, and in which an order had been made ex parte to
enphasize the inheient powver of the Court to set aside an ex pacte

order. Tnat Practice Hote provided in part:

“Hot only may the court set aside an order
nade ex parce, but where leave is given
@x parte it is always within the inliecent
juiisdiction of the court te revoke thnat
leave i1f 1t feels that it gave i1ts original
leave under a masapprehension upon new
matters being drawn to its attencion.”

This case was citea with approval by the Privy Council in

Minister of Trade and Inuustry v. Vehicles ana Supplies Ltu. =t al -

Privy Council Appeal 2/5..
Three other cases needa to be nentioned. The fairst 18 the

well~Known case of Rex v. Rens.nguon income Lax Commissioners ex parte

Praincess de Polaignac (1917; K.B. 4886, The Divisional Cocurt held that

Princess de Polignac had suppressed or misrepresented material racts
as to her residence. When che case went to the Court of Appeal,

Warvingcton L.J. said at p. 5C%:



"it 1s perfectly well setiled that a
person who makes an ex parce applica-
tion to the Court - that is to say,
in the absence of the person who will
be affected by that winaich the Court
is asked to dou - is under an ocliga-
cien to the Courc to make the fullest
possible disclosure of all material
facts within his knowledge, ana if he
does not maxe thau fullest aisclosure,
then he cannot obtain any advantage
from the proceedings, and he will be
deprived of any auvantage e may have
already obtaineu by means of the oraer
whiich has thus wrongly been obtained
by him., That is pesrfectly plain
ana reguiies no authocity to justify
ltu “

The cccond case is thiat of Jamculture Ltd. vs. Black River

Upper Morass Development Co. Ltd, et al 35.C.C.A. 78788 (unreported)

judgment delivered on June 2Z, 1949%. %“here the appellant had obtained
an ex parte injunction which was later set aside on the ground of
materzal non-disclosure of facts. ©On appeal this Court applied the

principles laid down in R. V. Kensington incoiic TaxX COmMiSSioneis

case (supia). After quoting rrom the juugnent of Lord Cozens-

Haxrdy M.R., at p. 50% of the Report, VWright J.A. saiuy

"It is important, cherefore, Lo deteriwne
wuether the appellant nad made a full and
frank disclosuce cof all materaial facts or
whether any deception was practised on the
Court such as disencitleu the appellant to
the relier which he sought by way oi in-
JUnCtLon.,

The application was supporieud by the
afficavitc of Orrett Hutchinson, a directox
of the appellant company. This atffidavit
contains twelve paragraphs and is very
selective in what i1t chooses to disclose.”
After reviewing the contents of the aifidavits and giving
consideration to an argument that exhibits should be given egual

weight to the affidavit as if those documents had been copied in the

atffidavit, continued:
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"But even if bkurieu somewhere in those
SiXty pages oOr exnibit therc was some
admission by the appelliant that rent
was due; why shoula it be the task of
the learned judge to wade througlk those
pages to unearth such an aumission?

Waat is requared of the applicant is a
full and franx disclosure of ‘facts
which the Court thinks are most material
to enable it to form iis judgmentc,' ©

Finally, Lord Donaladson k.R. expiessel ctne principle in

silmilarly wide terms in WEA Records Lid v, Visions Channel 4 Ltud anu

vthers (1983; 2 All E.R. 509 atv 5$3:

"As I have said, ex palrce oruers are
essentially provisional in nature.

They are mace by the judge on the basis
Of evidence and sSubliiesions emanatiny
from one sice only. Despite the fact
that the applicant is under a duty to
mare full disclosure of all relevant
information in his possession, whether
or not it assists nis application, thas
is no basis for making a definitive
order and every julge knows this. He
ezpects at a later stage to be gaven an
opportunity to review nis provisional
order in tne liglit of evidence and argu-~
nent adduced oy the other siue, and, in
so doing, he is not hearing an appeal
from himself and in no way feels inhibited
from discharging or varying his original
ordex."

in my opainion the authorities mane 1t plaxn that an ex parte

order may be set aside if:

(a) a deliberate attempt hac peen made
by the applicant to misleac or
decelive the Couit;
(b) 1f material facts were mis-:repre-
N ‘sented or omitted which had the
effect of misleading the Court;
(c) if new facts have come to light waich
clearly show that the ex paite osrder
ought not to have been made.
{ encirely agree with lur. Piper that the affidavit in support
of the ex parte order was silent as to a part of the nistory of the

relationship between the appellant and the respondent which part of

the history would have revealeu that prior to 1989 the respondent had



afforded coverage to the appellant in respect of "goods in trust
or under its control” by an extension to tne Policy limited to
$50,000.00; the affidavit was silent as to the general terms and
conditions on which coverage was afforded and the affidavit was
silent as to the extensions or exceptions or the Policy.

In my opinion the affidavit was misleading in that it pre -
sented a picture that coverage was atffordeu to the appellant to a
limit of $35006.000.00 for any one IHCLDENT and $Z2m. for any series
of INCIDENTS.

The true facts gleaned from the Policy (which was in the
hanus of the appellant's attorney on October 15, 19%1) was that
coverage was arfforded to the appellant for accidental bodily
injury fatal or non-fatal or disease contracted by any person or
accidental loss of or damage to property as to $500,.000.0C for any
one accasdent and as to $2m. for any one pexiou. There 1s in my
view the world of difference between an "incident” however
occurring and an “accident® of a specific nature limited to
specified circumstances. fThe first is open-ended and general,
the second specific and limited.

r., Piper correctly submitted that the appellant had a
duty vo disclose the pertions of the Policy which dida not support
his claim and which favoured the respondent ana in particular
Exception {g)(1) that there was no liability for property in the
custody or concrol of the policyholder and also the Extension
Clause which gave coverage for such property, limited to $506,000,.00.

See WEA Records case (supra) and Ex parte re a Debtor v. W.W. Bank

plc et 2l 11983} 3 All E.R. 546, where Warner J. said at p. 55L:

"The Rule in Ex parte Princess ce Polignac
exists Dbecause; by Gefinition, on an
ex parte application the person against
whom the ordex is sought is absent. It
is accorxaingly the duty of the applicant
to inform the court of any facts which he
knows which might tell in that person's
favour .”




.-

Lt is for the Court to determine the materiality cof the
facts not disclosed and then to go on to determine tne eifect of
that non-disclosure, that is to say, whether the applicant should
be deprived of any advantage obiained under the original order,
without a hearing on the merits or to allow the order Lo stand
notwithstanding the material non-disclosure. As Ralph-Gibson L.J.

pPut it in Brinks Ltd, v, Elcombe (C.A.) 1i98¢: L W.L.R. 1351 at 1356:

"The material facis are those which it &s
material for the judge to know in cealing
with the applicotion as made: materiality
18 L0 be decided py the Court anu not by
the assessment of the applicant or his
legal advisers.”
1 am of the view that the llaster was entitled to hold that
the appeliant failed to make full disclosure of salient anda relevant
information which were nighly material at che hearing of the original
application and conseguently the appellant’s contentions to the con-
trary axe unmei.lLor.ious..
section 126(1)(a) of the Judicature {Civil Pirocedure Codej
Act provides that where a defendant claims as against a person not
already a pacrty to the action, that he is entitleu to contribdbucion
or ingemnity che Court os Judge may give him lezave to issue and
serve a Third Party liotice. Ir. Pipersr submitted that the appellant's
application for the issue of a Third Party Hot.ice was pre-mature as
under the Policy, indermn.ty only arose aifter the appellant's

lialility was legally determined and he relied upon Post Orrice v.

Hoxrwicn Union IPire Insurance jociety, Ltd, (i%v7; L ALl E.R. 577.

The indemnity Clause in the Policy of Insurance in the instanc
case states that the company will indemnify the policyholder in
respect of all sums which the policyholder shall become legally
liable to pay in certain given circumstances, ‘The phrase "which

the policyholder shall become legally liable to pay" was judicially
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determined in Post Uffice v. Norwich Union ins. Ltd. (supra). in

that case a contractor carried out street works and damaged a

cable of the Post Office, for which the Post Office claimed danages.
The contractor denied liability and later went into liguidacion.

The Post Office sued the contractor's insurance Company for the
damages it suifered, claiming as statutory assignees of the Insured
by virtvue of Section i(l) of the Third Parties {(Rights Against
insurers) Act, 1930. The Court of Appeal helu that until the
contractor‘s liability was established and the amount ascertained,
whether by litigation, arbicration or agreement, the Post Office
could not sue the insurance Company. This is how Loid Denning H.R.

explained the principle:

"Undeir that section the injured person
steps into the shoes of the wrongdoer.
There is transferred to him the wrong-
doer's ’'rights against the insurer under
the contract'. Whai are those rights?
When do they arise? so far as the 'lia-
bility’ of the insured is concerned, there
is no doubt that his liability to the
injured person arises at the time of the
accident, when ncgligence and damage coin-
cide; but the ‘rights® of the insured
against the insurers do not arise at that
time,

The palicy in the present case prov.ides
that:

‘the |defendants| will indemnify
the insuied against all sums
which the insured shall, become
legally liable to pay as compen-
sation in respect of loss of ox
gamage to property‘.

It seems to me that A.J.G. Potier and Sons, Ltd.,
acquire only a cight to sue for the money when
their liability to the injured person has been
established so as to give rise to a right of
indemnity. Their liability to the injured

person must be ascertained and determined to
ex1st, either by judgment of the court or by an
award in an arbitration or by agreement., Until
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"that 1s done; the raight to an indemnity
does not arise. I agree with the stace-
ment by Devlin J., in West Wake Price Co.
V. Ching [1956; 3 All ER. 821 at 825 that:

'The assured cannot reécover any-
thing under the main indemnity
clause or make any claim againstc
the underwriters until the assured
have been found liable and so sus-
tainea a loss®."

All three Justices of Appeal based their decision on the inter-
pretation of the contract of insurance ana not upon the provisions of
the statute. Each admittea that there could be a measure of in-
convenience to an Insured in the two stage procedure but as Salmon L.J.
lucidly explained Insurance Companies could have their business reputa-
tions unjustif.iably ruined if policyholders could sue them at will
claiming indemnity whether or not those policyholders were liable to
pay damages to the claimants.

The Record shows that the appellant is aenying liability in
the action. Consequently, in agreement with the submissions made by
Mr. Piper [ am of the opinion that the appellant was not entitled to
leave to issue the Third Party Notice as at that date therce was no
cause of action giving the appellant the right to commence pro-
ceedings against the respondent for the relief claimed.

In my opinion the new material presented to the liaster exposed
the serious mater:al non-disclosures in the affidavit upon which the
appellant relied to obtain the ex parte order and showed that there
was no cause of action at the date of the grant of such leave. Further,
the Master was entitled under the provisions of Section 129(3) of the
Judicature (Cival Procedure Code) Act and in Xeeping with the
decision of the Privy Council in Ministry of Foreigyn Affairs Trade and
Industry v, Veghicleg and Supplies Ltd. et al (supra) on the material

before her to set aside the order for leave to issue the Third Party

Notice.
i would dismic.; the appeal with costs to the respondent to

be agreed or taxed.



FORTE, J.A.

m

The defendant/appellant by wiic dated 7th August, 1991 was
sued by che plawntiffs Pavia and Vivienne Logan for damages for
negligence and/o¢ breach of contract in that utne defendant assigned
their servant and/or agent o perform vhe duties of a security
guard at the plaintiffs’® howme, having tull knowledge that its

sald servant and/or agont had a criminal record. They alleged chatc
Lhe said servant and/or agen. unlawiully removed or negligently
allewaed the unlawful removal of cericain houschold effeces and
jewaellery frow “he plaincifis® Lowe causing loss to thoe plaintiffs.
in the statemeni of claim, the plaintifis averred tihat the cause

of action arose out of a service contract entered into with the
defendant under which the defendant agreed o provide

security services on a regular bLasis for the plaintiffs' home,

in pursuancs thereci the defendant assigned cne Cordell Green to

~

peclcerm the dunie

: of security guaid, and chat he Cordell Green,
unlawfully removed a large guantitly of household 2{tects and
sewellery from wathin che plainciffs' nome and/or negligaatly
allowza cthe unlawful soweoval of tho sawd bousnhold efifccts wic.
in a defence duailed tth Loprember, 1991, while adwicting the
existence of wuo contract, che defenuanc dispuced thac the
plaintiffs had sufiered ithe loss and damages alleged, and in Lhe
altcrnative denied that any loss suflfered by :che plaintiifs was
due to uegligence ¢r Lreach of conctract by the defendant. The
defendant thercatiler applied by ex parte sumnens for lzave te
issue Third Pariy Hotlce vo General Accident insurance Co (Ja.)
Lud. In an affidavit in suppor:, the defendant allegad that it was
entitled Lo be indemnified by the General Accident Insurance Co
(Ja.) Ltd to the full =xtent of any suw which the plaintiffs wmay

recover undor cn~ir claim, by roason of a contract into which the



-1

agefendant had entored weth e saird Insucrancs Company 1o coverag.:
agaznst public liab:licty. As a resul:, by Order of the Masier,
“hivd Parvy holtice was issuzd Lo thae Respondenis on thoe 13th
tovemier, L99%.. . rsacs -

“PARKE HCT_CE THAT this acticn has becn
orougnt by thn Plainciffs againsi the
vefendanu fo, damages [ory negligence
and/or br:ach of conlract as appoars
fiom the Wrii of Sumwonsg, a Copy waere-
of is sarvaed hovewith togother with a
copy of the Siatemoent of Clase.

The Derendant claims Lo bz gnuitled vo
se indzmnified by you Lo ithe full
crLeny of any sum which the Plaintiff

Ay Loecave:r againsi Ll and Lng costs
of thig action on wn~s giound ~hal you
have conwiracvoed with the Defandans your
policyhold r . .o iandempify Lo 2gainst
loss of property in its cusrtouy and
cont ol t0 & lwumii of SoLU,LU0.UU TOX
any one incident of loss, and
$2,000,u00.0u for loss arising fron
d 8Ses1@s of incidenis,”

The respondsnis cduly c¢n.eraa a condilional appearance on the loth

woverber 1991, eand on the 1%uh Decepbe:r,; 1991 1ssueu & summons *o
st aside the ex parie order made on the 13th Weovemier, 19%L on

tne following grounds:

) the Deizndant/ipplicant for the
Lz Pariz Ovdor of the 13ihi nNovembkai,
1291 failed Lo wake a full and fair
drsclosure Lo Lhe Ceourt ct all the
cvolovant rects of which it kKnew;
and

b) therc a2ro additional wattors con-

cerning Lhe relaticnship between

the Dofendant and the Thirsd Pariy

upen which vhe YThivd Party cugnt

reasonakbly o bo heacd in vaspec:

of ibhe Defendant's applicatici Lo

issu2 Th.rd Party Procecdings.”
1L apprars that a Suwwmons for Thicd Party Diréctions came up for
becaring on the same day (.. 14th January, 199%2) as vhe summeans o
set aside che e€x parve order. On that day an Ordoer was made by the
Masticr, sotting aside tho ox paste ordaer, and dismiszing iLhe summons

far Third Parcy Directicns.
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It 1s from the order setting asidae the ex partc order ihat
“he ¢afendant/appaellant now appeals. in seiting aside tha order
the Leerned Master found that the defondant failed co exhaibicoc uhne
policy of insuraunce with relovant 2xvoensions ithereto, which con-
ta.ned informaticn material te the oxX parve application, She
fourd that the affidavit in suppoirt of ihe ©x parte application
4ad now disclose cial thore hod Doen comwmunicatiocn beuwweon e
dcfendant's attorney-eat-law and the attorney-at=law for Lhoe
chird pacty, touching tho third party’s position in respect of all
matters raiscd in the application. ushe concludad tha’. thoese ac.s
weigh heavily against the defendan! and supported hoo conclusion
ihat av the inceprivn of the ex parte proceodings the defendant
vwas fully awarc of the terms of insurance and the excvent of the
third pacrty’'s liakilaty. The Learnod Hastzr tnerefore exerciscd
her discretion te sct as.de bthe ex parte order on the basis that
there was not full discleosurs made in thoe applicacion. The
appzllant cenuonds Chatt on the evidence this was an incorrec.
conclusieon.,

Cn what basis when was thoe aliegacioa of non-disclosure
founded: In 1us afrfidav:it in support of “he ox parzce summons Lhe
defendant. througin Lte Managing Lirector Me. Barringuon Thowas
stated vhat he (tho Managing Direcior), in Jdune L9¢% wont co the
Genoral accident Insurance Co {(Lhe Thiid Party) and oxplained that
the doroncant wantod Insuienc coverage from Lhe company againsec
the possipirlity of chefis and breaking in by wos vaoployees ai the
places they wers assignud o work. He theorcafier deponed as
follows:

“Tha: I was *old that the appropriate
pelicy for this Xind of coverage was
teamed ‘public liability policy wiih
goods in custody and coun.rol' and I

agraed with the saild Genzral Zccident
ins. Co., on bechalf of the defondant



“that 1t would insurs Lho acfendant
for the peried Junc 1969 o Junz
199¢ against lose of propaorty unuar
Lts custody and control ap to the
Liwit of Five Hundroed Thousand
Dollars (+500,00C.00) for any ono
rncident and Twe Million Dollars
($2,000,000.00) for any serizs of
rncidenis, on paymnent by “he
defandant of @ premiuwn of $1,5.0v.u0”

altached tc the affidavit was o copy of a letver from the third
parcy addressed te vthe defendanc stating in vhe relevant secion
the following:

"We thank you for your rocont

Lastructions, anc confiim holdi ng

covaer=a From o/5%,/¢9 to L/L/90 on
che following basis.

Any Cne Accloent. eoul,dUe,. 00
any onn Poriod 20U, LUL,0uC..00

This letler carcsied an cnclosurc which was & copy of a scheduic
which vaopzatesa the Limiv of i1ndemwniiy.

Tha defendant thaiough #ivr, Thomas' =ffidavic also contended
that the covoerage on (ho same Lerms was rencwed in June 1S90 for
tae period June 199C to Junc 1291 with on 1ncroasaa pramius of
$10,00U. Mr. Thomas chen roferrod Lo the scheduls 1ssucd by tic
third party for tunat period in wiiach he allcged thai it was
incorrectly scated that the defoendant was 1asured tevr thav period
for $50,000 agalnst loss wras:ing from any oao incident, T
defzndant pointed out the error to che insuvancs Ceompany s 1.
wanted 10 be insured against cheft of property uncir 1ts custody
énud contrul to Lac oxteni of $LUG,0Uv for ¢ny one incidont.  As
a resull, the error was corrected veo offcct the defopaant‘s wishes,
and the correct figurc “"was corrected z2nd sont to thoe detendant.”
he defendant. exhibicved the “Eandorsemoni/iInveice from iho
insurance Company showing the amendment of $5C,00U te $500,000"
for "“any ons accident.” The defoendanc 1o sunmary of the above

chen alleged:
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“That =5 showed o these premises
the dotendant company has padd
promiums co Cepcral Acciunnt ins.
Co. since Junc 1209 for publac
liability insurance covierage
against theft by ompiloyces Lo a
limit of $500,uCL.0U for any one
wncidant of loss, and $2,0U00,000.00
fo.r loss «rising from a series of
ncidents, ana this has always buen
Lhe egrecment belween wne defendant
and its iasurer CGoacral Accident
~nsuranc<. Co. Jamaica Ltd.,"

Mr. Thomas, nowovaer, malntained in paragrapn 9 of his a2ffidavit:

"hev Cuencral accioent ins. Co.
msi1sts Lhao the uefcnaanc :s
insvr.d Lo thi sum of $50,000.00
unly for any oni incidonu of loss,
and thoe defaondant undoostands chas
General Lecaident Ias, Ca. has
offored this sum co oho Plawn.oiffs
norcin.”

Tae defendant thorefore disclosed chat thero was in fact a disputce

with the third party as ©o the extence of its inacmniily undcr the

Contract of Insurancs. wevertholess, 1n tis sunnons Lo sel aside

th: oxn parfe ardec, the thivd party alliged ciet the defandant dad

net mare a full and fair disclesure to che Coust of all the relevaat

facis of which it Xncw., Ln support, vhe afficavii of 2is Laegal
Officer Mrs. Sharon MceDaniel @licged Lh2 following:

"(1) ... that the Defendant was insurcd
by the thicvd parcty pricr to June,
196% undor a Public Liability policy
issued by Caraibbroan Inccinational
nsurance o:okois Limited on bohalf
ol che Third Parcy, and that by an
cxtongion to Lhe sald policy che
Defondant was i1nsurcd, wnter alia;
for goods in 1ts cuscody and control
up to a limit of S5U,UuG.UU.

A copy of the cover nole was cxhibited showing under the licading:
"Extcensions o basic covar”

Ceods in trust = $50,u00
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“(Z) Tnat on ithe expiry of that pelicy
and baeasusa Cilly had c.oased
op<rations, tne bufondant had
coguestod the Thira Pacty to cou-
Linue Lo extond covoersgs wo it as
it weuls b dealing directly with
the Thira Pariy.

(3) That on  the rencwal date, as the
Thire Pariy's file for the befendant
couid not be locas«<d, 1L was tne
Managing Director of the Defendant's
Company who produced the policy which
vias previously issuca to the Defendand
ana reguested that a new policy in the same
rerms and conditions bo i1ssued. As a
r=sui. the pelicy was rssued affording
coveragc in respect of all suws which
che pelicyholdir weould bocume liablo
Lo pay as compensaticn for:

(a) Accicduntal bodily injury (fatal
or non-fatal) o ¢ discase contracrod
by any purson; and

(b) sccrdoniel loss or damage 10
property,

occuLring i1n connfction with tho
busincss at the place or places men-
Lioned in the schaedule to the said
policy.”

The third party exhibited cne Policy which has an e
Exception clause which so fo1 as is applicaple creads:
Y Tae Cempany shall noo o liable In
raespoect of -
{g) Losu ¢f or damag: to prioperty

(i} belonging to or in the
custody or conw.rel of thea
Policyholdexr or his amployoes
other chan employces’™ clothing
ana perscnal ¢ifoclts and burld-
ings tamporarily cccupied fou
choe purposcs cof repall or
alteration thercof.”

Jhe BExhibiced Schicaule indicates thal wn so far s the exception
in paragraph g (1) (supra) is concarnes thore was an axconsion be

cover property in ihe Insured's custody and control, as follows:
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"This policy uxtends Lo include the
insurcd liz2bility's tor loss or
damage 10 property in Lhe Lasured’s
custody or contrcel - the limic of
Liabilicy being £50,000.0C any one
clzim and in th2 aggreg:te but the
Lndemnity does not 2pply in respect
Oof danage Lo:

(a) property beloenging to che
Inzured or any member cf the insured's

famil .
(L) prdb&&ty upon which Lhe

insurcd ov any moembei of

the insuseda's family or

any pesson in the sorvice

of the lnsured is working
{c) the building of (he promiscs

O Lo any properiy bircd or

rentad by or loaned to the

Insured.”

The eviadence offered by the third parly therzfore set out
to demonstrat: thao the policy of insuiance refarred Lo but not
cxhibitod by thoe Defondant in the ox parloe application, on ihe
faco ¢f 1t, did not cover, Ln its goneral termsg, the defendant forx
the parcicular loss, but in an extensicn o the policy wid so Lo
the lamit or $50,0uv.  "he third pav.y also contendsd in
paragcaph 11 of ius affidavit that at the tiwme Mr, Thomas cxecutad
his affidavit, the defendant was aware of the terms and condiilions
of the policy =20 ought roasonably to have been aware of same. This
contencion was based on (a) a letnor addressed to Lhe third parcy
by the defcndant's dckorney-at-law and (b) a reply thorcro by the
stzorneys for the third party.

in (&) The Atcorncy wrobts Ll folliowing:

"o doce your insucced lhes not hoarcd Lrow
you about its wndemnivy under ibs policy
of srnsurance. You told wme in oud con-
versation that the i1nsurca is inaennifico
to a limic of $50,000.0C bur your insurcd
has infoimed me that the limit is
*500,000.0C, Could yceu aavis: me pleasc
how you intend Lo approach tbh.is sulit
againsl youco insured and yosuc position
regavding the matter of indemnification.”®
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in reply () the Attorney for the thivd party wrotes

“Our instruccions are that the maximum
limit of our ciieni’s li=bilicy for

any on« accident andor the policy is

in fact $560,000.00 but that ihe
applzicabie liwmit in (he circumstances
of Lhis casa is $EL,.CCC.C06 bring the
Limwr of cho indemnity cficred in res-
pect of Lhe: loss of property when in
Lhe custody and concrxol of ycur client,
0 Lhl1S regard woe direcl your Artencion
Lo the andennity clause on page i1 of
Lhe pollicy Aané ssk that you ncre that
Ly 1ts terms wndemnicvy s affcrded
thcreln only in the cascs of "accadental
wnjury and accidental loss or damag: Lo
propurty’.  Indecd Excopiion (g) (i)
vxcludos liaevility fov property in the
cugLody and conirel of your clioent or
its vmployces and weuld have been
applicable bad Lt not boon for the

rensien Lo th2 policy providuing in-

demnity for proparvy in your client's
custoay and concrol. That oxtrusion
cleasly Lixss tho liwmid of our cliznt's
liability for such lossos at $50,0060.60
ana wo can 8o no basis for yous clicni
maintaining thet the applicable liouh
18 $506,00C.00.

Ve snclose a copy of the policy ond
axXTonsion rhercco and adviss that our
clizni Qoes not proposc Lo pacticipate
in Lhe defence of the 2ction to wialch
you refor”

The detfendant, chrouyil its arvorncy, was bthereby clearly
inrormed of wihw pos:uvion thal the thord pacrty was taking in the
watier,

Was there a failurc to make a full and fair disclosure?

b 1s concaded on botl sides that Lhe Court bas an inharent
jurisdiciion to sobL aside n ok parte order, 1f it nad boon obtainad
in circumsiances where maiteriasl facus howve noi been revealed and in
such 2 mannar 15 to dacelve Lhe Louorh,

n Lhe case of Rex v. Kensington Income Tax Commissioners

ex parte Princess Edmond De Polignac (1917 K.o. 4il, Viscount

Reading C.J. bafore discharging o rulc aisi cbteined . parte by
Princess Do Polignace for o prohibition to bthe General Commissioncr
tor the purpeosvs of the incomc Tax act to prohibit them from further
proccading upon an assesshenLt maat upon her, stated thus at page

£G5¢
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"Lefore I preoceed to deal with che
facus L desire to say this: Whore

an ex parie appllicacion has buon made
*o this Courti Lor a2 rulc nisi or
cther process, it the Couri comes

Lo the cornclusion thai the

arfidavit in support of Lhe appli-
caition was not candid and did noc
Fairly ztate the facts, but statad
Lhem o osuchi @ way as to mislead

che Coure as to the trun facts,

che Coure cught, for its own
protcctiicn and to prevent an abuse

of 17s process to votuse Lo proceed
any furchoer with cthe examinstion of
the werits. This 1s & powwr inherent
in th2 Courti, but one which should
only be used in cases whach bring
conviction to the wind ¢f the Court
chat it has boen coceivew., pefore
coming Lo this conclusion a caraeful
Craminarion wall Lo wmade of the {acts
as thoy have boen crnated wn the
applicani's affidavit, and evoery-
thing will Le hearnd tiua’ can be urgad
te anflucnce the view of cvhe Cours
when 1t veads vhe 2ffidavit and knows
the ‘rue facits. Buc LE the resul:. of
this exapination =nd howring 1s Lo
leave no deubt thac the Court has been
deceived, then it will rzfusce to hear
anythaing furcher from the applicant in
A procecaing which has only been sobl
in nmotisin by weans of a misleading
affigavit.”

-

On the hearing of the appeal Lord Cozons-Hardy iM.R. expressad
simirlar views as follows:

“That 1s moerely one and perhaps rathos

4 wolghtly zuchority :a favour of the
seneral proposition whaich I think has
beon esiablishicd, that on an ¢x parce
application ubrrrime f.des 1s required,
and unless that can be wstablished, 1if
chore 1s anything 1i1ke coecoption
practis«u on thoe Ceourv, tna Court ought
not o go into Lthe worits of the case.
but simply say 've will nct lisven to
your application bacaust of what you
have done.”

in Ellingcr v. Guincss, Mahon & Co., Frankfurter Bank A.G.

and Metall Gesellschaft A.G. [193%. < A1l E.R. 14 Lt was hold thats




... Non-daiscleosure of a macarial fact
on the ex parte application ic not in
itsclf sufficicent ground for secting
the order aside. Thers npust be an
attempt tc deceive e court.”

The underlying factor cherefore in Jdetermining whether on
ex parte order should be set aside on th: basis of non-disclosur:,
must be whether there was an attewpt by the beneficiary of that
crder, to deceive che Court,

The applicant, howover has a duty to inforin the Court of
any factes which he knows which might tell in favour of the person

againsy whom the order is sought (Sce Re a debtor (No 75n of 198z,

Warringtcn), ex parte the debtor v. National Westminster Bank plc

and another [1G53! 3 All E.R. 545

in the instant case, the alleg d nop-disclosuie relates Lo

the terms of the Ipsurance Policy, and th: interpietation thereof
centendeca for by the thind party. Mr. Piper for vthe respondent
ccatends tnat the terms of chat pelicy ave cloear, and lcave no room
for any dispute as to the extent of the indcmnity for which the
insurance Compaay 1s liable. On the other hand Ms. Warcen for the
defendant/appellant maintaine that tha policy providaes for an
indemnity of $500.0C0 for any one incideni, and not (50,000 as the
respondent walintains. This area of disagroement was however alluded
to by the defendant in the affidavit of HMr. Thomas in support of
the ox parte application. Paragraph 9 of that affidavit reads as
fellows:

“That General Accident ins. Co. insists

rhat the defendant 15 insured for the

summ of $20,000.00 only fcr any one

wncldeny: of loss,; and e defendant

understonds vhat Gonoral Accident ins.

Co. has offered this suw Lo the plain-

iffs herein.,"

in my view this is sufficient to come to a conclusion that

there was no attempt on che part of the defendant te deceive the

Court on theex parte application, having cexpressly stated thac

there was a disputce as to the extent of indemnity. It cannot be
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the case, that at an ex parite application the applicant must se
out. in detail, all the facters which call for determination 1in
ascertaining the guestion of liability of the third party - for
that will not be th: purposc of the opplication. He must, of
course, sct out any mattcr which, from his Knowledg:, is in
favour of the absent parcy, bur he is not reguired to puc forward
the case for the thard party, who will have that opportunity when
he has been sarved with the third party notice.

»n Carshore v. North Eastern Railway Company (13¢5} 424 Ch.

D. 344 it was held in giving leave ©oc a defendant to serve notice of
a claip for contribution or indemaity on a third party that the
Court will not consider whethcer the claim is a valid one but only
whecther the claim i1s bona fide and whather if established 1t will
result in contributicn or indemnity.

Were this appeal only to be decidged cn this point, L would
find that in all the circumstances, the third party order should
be affirmed. Howevaer, the guostion arvises whether the Insurance
Cowpany can bo made a third party to this action, having regard to
the term of the policy which reads:

“The company will indewnify the Policyholders
in respect of all sums which _he Policy-

holder shall become legally liable tc pay
etc. [Emphasis added]

When then, does the liability o indemnify the insured arise?
it 1is sufficient to refer teo the dicta of Lord Denning M.R., 1in

Post Office v. Norwich Union Fire Insurance Society, Ltd [1967;

1 All E.R. 577 withoui alluding to its particular facts, to determine

that question. At page 579 he stated thus:
“.e, Sc far as the 'liability’ of the insured
is ccacerned; thors is no douct that his
liability te the 1njured pecson arisces at
the time of the accident, when negligence and
damagce coincide; but the ‘rights’® of the
insurcd against the insurers do not arise at
that time, The policy in the prosent case
provides that -
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‘the {defendants) will indemnify the
insured against all sums which the
insur<d shall become legally liable

te pay as compensaiion in raspect of
loss of cr damage to property.’

it scewms to ma that A.J.G. Pothter &
Scens, Ltd., acguirc only a righu to

sue fer thie money whan their

liability to the injured perscn has
been established so as tn give risc

tec a right of indemnilLy. Their
liability to the injured porson must

be ascertained and devermined o exist,
€icher Ly judgment of the court or by
an award in an arbitration or by agree-
wment. Until that is done, the right

co an indemnity does not agrise. 1 agree
wiih the statement by Devlin, J., 1ln
West Wake Pricz & Co. v. Ching (1956

3 All B.R. ©¥21; 11957); 1L W.L.R. 45; 29
Digest (Repl.) 554, 37¢2.

‘The assured cannot recover anything
under the main indemnity clausce or

make any claiw against the underwriters
until the assured have becn found
linble and so sustaincd a loss.'™

Solomon L.J. at page 582 expressed a similax opinion thus:

“"The case xeally rasolves tself into

this simplc guestion: couvld Pottars on

June 17, 1905, have successfully suaed

their insurers for the suwm of #339.10s.

3c. which thoy wecre denying that they

¢re under any oblligation t¢ pay to the
Post Office? Stated in that way, I

should have thought that the gucestion
admits of only on¢ answer. Obviously
Poiters could noi have claimed that

money from their insurcrs. 1t is guite
truc that if Potters in the end are

shewn to have becen legally liable for

the damage resulting from the accident

to the cable, thexr liability in law

dates from the moment when the accident
occuixred and the damage was suffered.
Whazthor or not there is any legal liability,
however, and, if so, the amount due from
Potters to the Posht Office can, in my view,
only be finally ascartained <ither by agree-
mant between Poiters and the Peost Cffice
or by an acution or arbitration beiwcen
Potters and the Posc Office. It is quite
unheara of in practicc for any insured to
su¢ his insurers in a woney claim when

the actual loss against which he wishes

to be indemnified has nol baen ascertained.
i have never heard of such &n action,

and therc is nothing in law that makcs
such an action possible., I agrec with the
statement of Devlin, J., in West Wake
Price & Co. v Ching {1956; 3 All E.R. at

p. €25 to which Lord Denning, M.R., has
alrecady referred.”
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These opinions which are in keeping with my own conclude
that the insurcd must establish his legal liability before he
can bring an action against his Insurers. In the instant case
the defendants have filed a degencc te the action and could
possibly succeed in cstablishiﬁg ihat 1t 1s not legally liable
for the loss suffered by the giaintiff. In adaition; even if
it fails to do sc, the Court may determine that the extent of
liability i1s within the limitation contended for by the third
party, especially given the fact that some of the goods have
been recovered.

I would thercefore find that in the circumstances and for
the reasons expresscd in terms of the ratio in the case of

Post Office v. Norwich Union Fire insurance Society Ltd (supra)

the Learned Master's docision to sct aside the ex parte order,

shonld not be disturbed. Iin my view the appeal should be dismisged.
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DOWNER, J.A.

Juperior security Co. Lrd., the appellant in this
interlocutory appeal, seeks to have 4 third party notice issued
against the respondent Goneral Accident insurance Co. (Jamaica) Ltd.,
(the 1asurer). 7Tnis appeal has veen lnsiituted vecause
Mascter Harr.s refused leave Lo 1ssue a third pavrty notice anc
awaraed cosis against the appellant.

<1 the substantive acticn, the appellant has veen sucd by
Dav.d and Vvivienne Logan for bLreach of contract or in the alicrina-
vive, for negligence. T2 allegations are that on bLhe
13th of July, 1Y9v, Cordel Green, a Security Guard, boing tne
servant or agent of the appellant e.ther stcle or negligently
permitced hdusehold goods ana jewslliery valued at just over
$4UU,UUU, to be romoved Lrom the housazhold of the Logans. iIn Lhose
circumstances, tne appellanl sougnt and obrainea ¢x parve, leave
O 18su” @ tnird party notice against the insurer. The Lssues ac
tn? heart of tnis disputs concern tine terms of the insurance and
in parricular, firstly wheLnzy the: ~crms could be deciged in an
interlocutory appeal and sescondly whather the ex parts netice
initially granted to the appellant, was wiongly obtained because
taere was not a full and faiyr disclesure as requirco by law.

Wwas there full disclosure as
required by law?

Thz cardinal fcature concevning the insurcr ia the
appallant's atfidavit at tho ox parie hearing to issue the thixd
party notice, was that there was disclosuve of the insurcr's
agefence. That defence was that on tho iasurer's intarpretation
the texrms ofmgherpublic ljability policy was limited to
$50,.,000 and further, that, that sum was offered to the Logans.
This fact was statad in paragraph 9 of the appellant's affidavir

thus:
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9. That Goneral Accident i{ns. Co.
insists that *the d<fondant is
insurad for the sum of $50,000
only for any one wncident of
loss, and the defondant undeyr-
stands that General Accident
ins. Co. has offerced this sum
to the plaintiffs hoerein,®

Than the appellant stated his contuntion as to the ferce and

2ffect of the policy and its exiensions in paragraph 10 which

rcads:

“10. That as stated 1n thess
premises the defendant company
nas paid premsums to Gencral
Accidenr ins. Co, since Junz 1989
for public liability 1nsurance
coverage against vheft by
claployccs Lo a limit of $500,000
for any one incidant of loss, and
52,000,000.00 for loss arising
from a scries of acciaents, and
this has always been the adrecement
betwaen the defendant and w1ts
insurey Geaeral Accident insurance
Co. Jamalica Lid.*™

Further, the appellant: went on to stais the issue which it
proposed Lo avoer and prove against the insurcr and it is soet out
fulily in paragraph il of thz affidavit. it r¢ads thus:

“li. 7That the defendant hzroein claims
that it 1s entitlea tec be
indemnifred by Gerncral Accident
ing. Co. Ja. Ltd. to cthe full
azxtent of any sum which thi
plaintiffs may recover under thelr
claim in this acticn, by reason of
the defendanc's contract with the
$aid insuranc. company for coverage
against public liaebility to the
limits alr2aay statod nerein, and
the deiondant says that 2ny denial
by Gencral iccident Ias. Co. of ihe
said limits of covirage amounts to
2 breach of contract.”

Additionally, the appcllant rocalled the coursae of dealings with
the insurcyr from June 1989 to Junwe L1991,

Tn examining the aifidavit, tha correspondence, the cover
notes and the ree... e reme At the
o] K : L. il ‘105'— el § S
ex parie nearing bafore the Master, wag LO dise

: ' i ¢ é ecognized
materiai facts which pertained to TRG dispute. This was I Gni

-ate ‘uci agraph
by the appellant and it is approprialc 1o statce ? crucial paragrap
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which is thz basis of i1ts casc. 1t rcads:
5. That in June 1991 the defendant
horein renewed 1ts coveraga against
public liability with General Accident
ins. Co. for the period June 1991 (o
June 1992 for a premium payment of
$i0,000.00 on the same terms as the
prcvious two years, that 1is,
coverage was limited to $500,000.00
for any one incident and $2,000,00U0.00
for any series of accidents. Attached
hercto and marked 'C*' for identifica-
tion is a copy of the 'Renewal hNotice
U50451' sent to thge defendant, and
also attached and marked ‘2" tor
identification is a copy of the
‘Endorsement/Invoice' numbered
TO3179 scnt to the defondant.”
As for the renewal notice and the cadorsement invoice exhibited, the
matcrial part reads:
"scheuule:
ANY ONE ACCLDENT ~ $500,000."
and there is an endorsement on tho cenewal notice which states:
“FOR CUMPLETE DETAILS OW TERMS AND

CONDITIONS OF COVER PLEASE REFER TO OUR
POLICY DOCUMENT."

o emphaslisc that it was aware of the requirement (o
gisclose fairly and fully, the appzllant exhipited the previous
cover notes ana involices, it was against this background :that
the learncd Master on i3th November granted a third party notice
to join tha insurer as requested,

The heariag of the inter party summons before the Master
was the next step in these procecedings. The insursr sought and
succecded 1n setting aside the e&x parte oraeor granting the appellant
a third party notice. The first averment by the insurcer rcads:

"a) thoe Defendant/applicant for the

Ex Parte Order of the 13th November,

1991 failed co maxs a full and fair

disclosure to the Court of all the

relevant facts of which 1t knew;"
gn the summons to set aside the third party notice, the insurer
concentrated on its interprecation of the force and effect of the
policy, instcad of establishing that there was a failure to disclos«

fully an¢ fairly by the appsllant, Be it noted that, the insurcr,
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in the affidavit of Sharon McDaniel, the in-house

atcornecy-at-law, aoes not deny the endorséement on tne yrelevant
inveices which state cthe limit for any one accident s $500,000.
wnat they do allegzs 1s that the lim:it i1s $50,000, a fact whicn the
appellant. disclosed i1n its afiidavit., Hore is how the insurer sets
out 1ts case 1n paragraphs 5 anua v of the affidavii:

- Thet 1n or about June, 19¢9 pursuant

to the reguest of the s21d Mr. barringion Thomas,
the Thira Parcy issucd a Public Liability

Policy ro tihe Defengant on the same cerms and
conditions as were contoined in the pravious
peclicy aifording coverage in respect of all

sums wihich the policyholder woula become

liable to pay as ccmpensation for:

(a) Accidenral bodily injury
(fatal or non-fatal) to or
discase contracted by any
person; and

(b) Accidental loss of or
aanage Lo proparbty.

Occurring in connacrion with the business at the
place or places menticned 1n the schedule Lo
the seid policy.

0. That .nter alia, by an cxtension to the
said Policy zndemnity was also afforded in
respect of the following risk in the following
torms namely:

Property in the rosurced's Custody & Conirol
This Policy extends to include tho

insurea liabilicty's for loss or damage to
property in the insurad’'s custody or
control - the limic of liability being
$50,0vuvu.uU any one claim and 1n tho
agyregate but tne indemnsiiy do=s not

apply in respect of damage to:-

(¢c) proparty belonging to the Iasur=d
or any member of the Insured's
family;

(d) property upon which the Insured
or any member of the insured's
family or any person in the
service of the Insured's 1is
working;

(¢) che building of the premisas
oy tC any property hired or
rented by or loanzd to the
insured.”
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1t 28 important (O note that this cxucnsion clause on which the
wnsurer relies must be initorpreted by a court of construction,
anu that court must be a Supraeme Court judge sitting in opuzn
court. In iwnterpreting this clausc, it must also be juxtapesad

with the main indemnity clause which reads:

" LODEMWITY

The Company will indomnify the
Policyholder in respwct of all sums which
the Policyholder snell become legally liable
to pay within tho Guographical Arca as
compsnsation for:

(a) Accirdontal bodily injury
(fatal or non-factaljto os
discasc contracitd by
any p<rson

(o) Acciuental less of ox
damage ©O properiy
occurring in conhccrion wich the business
at the place or placcs mentionad in the
schedule

Also, the schzdulss on the invoice state the limitation

to be $500,000 on which thn appellant relies. That the insurer
rezcognized that this was a triable issuc 1s evidenced by
paragraphs 7 and v of i1ts affidavic:

"1 That nad it not been for the
cxtengion relating to property in the
insurco's custody oi contiol the
Defendant would net have buun cntitled
t9 claim upun the vhard Party for the
loss allegodly sufferaed in che Statemsnt
of Claim herein as cxception (g of the
ganeral sxceptioas of the said Policy
spocifically excludes the liabality

cf the Third Party in raspect of loss
of or uamage to property balonging to
or in the custody ©or control of the
policyholder or of its omploy-os.

0. That by thoe schedule to the saacd
Policy ana the exvrensions therato the

applicable limits of liability of the

Third Party to the Duzfendant are as

follows:

(1) Accidental boaily i $500,00U0 for
injury and accidental; -any ona Accidant
loss or damage to i $2.000,000 fo:
property any one period

of Iinsutrance

{x1) quuzlfty for food $100,000.00

poisoning €%C.-—

(il.) Property in thc
insurca's custody and ‘
contrel - $50,000.00
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"1 exhabit herewith marked 'S.m.2' for
identity a copy of tne Thiva Pairty's
specimen of the Policy issuad ©o tha
insured, together with che relevant
Scheauls and Extensions.”

Porhaps it 1s appropriate to cite cthree clauses from the
specimen pelicy to illustrave the Lmportant and difficulc poinrs
of fact and law wihich must be explored by oral evidencs and
pleadings 1n a trial court, it 1s of sigaificance bscause the
interpretation of the main indemnity clause, che schaaule and the
exczption clauses in a standard form insurancs contract :s of
importance to tha commzrcial community and the public at large,
Here ara the clauses relied on by the insurcrs to establish that
therc was a failure to disclosc fully:

" EXCEPTiCH

The Company shall not bz liable 1n respeci ©

[}
o

(4) Loss of 01 damaga to propurty

(1) belouging to or in Lhe
custody or coatrol or thec
Policyholder oxr of his
cmploy«2s onhcr than
~mployacs® =lething ana
personal cifocts and
puildings temporarily
occupied for s purpos:as
of ropair or alier-tion
chereof :

(ii) bzing that part of any
proproriy or Luilding
upen which whe Policy-
holder or his cmployees
arse or have been
opaerating.”

it will ke a martter for 2 court c¢f construcction to decidi whethor
4 security guard, in the szmpley of the appellant on the facts on
this case, had the housthold effret ane jewellery under his custody
and control. Clauses 3, 4 & 5 which the insurer reliss on Lo
establish that the appellant did not disclose fully aand fairly are
under th:z neading CONDITICNS. They read as follows:

3. No admission aficy promisa paymont

or indemnity shall be made or given Ly

or on behalf of thc Policyholder

withou= the wratten coascent of the

Company which shall be entitled if it
50 desires to take svar and conduci
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“in the namc of the Policyholdar

the defence or scttlemeat of any claim
or to prosecutae in thoe aams of the
Policyhelder fer 1ts own bensfit any
claim for indemnity or damagos or

therwise and shall hav.: full dis-
cration 1n the conduct of any
proccedings and in the settlement of
any claim and the Policyholder shall
give all such information and
assistance as the Company may roguirz,

4. In connection with any claim or
claims 2gainst the Policyholder
arising out of onc occurrence or

all occurrences of a scrius conseguent
on or attributablsc to one source or
original caus~ the Company may et any
timc pay to the Policyholder the
amount of tiw: Limit cf incdemnity
(after doduction of any sum or sums
alrcady paid as compensation) or any
lesscr amount for which any such claim
Or claims cagc be sattled and upon
sucih paymznt the Company shall
colinquish conduct and control of

and be under no furthor liability
undcr this Policy in connoction with
such claim or claims axcupt for

cecsts and cxpensas of litigations
yz2coverable ©r incurred in respoct

of mattors prior to the date of

such paymant.,

5. ‘'the Policyholder shall at all
times take raasonable and propear
carc in the selecricon and employ-
ment of steady, sober and

competant. employess and also take
reasonable ancd propar precauticens

to provent accidants in ohe conduct
of his bus:iness. The Policyholder
shall give to the Company immoediats
notic: of all or any substantial
alterations which materially affoct
the risk covired py this Policy 1in
th= conuuct of his said businiss

or the premises ways, works, machiaery
or plant of the Pelicyhelanr in
coancction thercwith and on the
happening of any cvent that may give
risc to any cleim unacr this Policy
will remain unaltercd ana uncepaired
any machinery plani, appliances or
things in any way causing or
connccted with such evant for such
time as the Company may rcasonably
reguico, ™

The newv resule of the insurcr's case befcre the Master 1is

te confirm the appellant‘s claim thac

thice. 18 a triabls issu

3
-

in respect of an indemnity which the appellant svates may be up

to $500,000, while tne insurar claims

L
Al

limit is $50,00v.

this is a fair inuverpretation of the issuz, 1s 1llustrated by

That.
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cXrracts from Mi, Charlcs Puper'’s lztter to Miss Brenda wWarren.
Here 1s how lecarncc counsel purs tho mattor:

"Our Lastructions ar« that the maximum
limit of our client’s liability for
any on¢ accident uadur thoe pelciy is
in fact $500,0UU.Uu but thaz tho
applicablce limit 1n Lhe circumstances
cf this case is 85U, UUU.UU being tho
limit of the indemnity offorad in
respoct of ithe loss of property whes
in thw custody and coatrol of )

youi client." (Emphasis supplied]

Further he stavcs:

“That axtension clearly fixes the
limit of our clicnt's liability for
such losses at $50,000.u0 and we can
s no basis for your client
mainuzining that the applicable limit
1s $50U,ulU.uu."

it doos not appear that the Master took into account that from
the very inception in paragraph 3 of tho affidavit on beshalf of
the appellant, it was avorroea that the policy was one of public
liability. Here is how it stated the initial transact.on:

"3) That 1 was told that thc
appropriace policy for this Kind
of coverage was termed ‘public
liebility pelicy with goods in
custody and control® and 1 agrecd
wilh the sala General Acclident 1Ins.
Co., on bohalf of the deofondant that
it would insure thc defendant ftor the
period June 1389 to June 1990 agaiast
loss of property under its custody and
control up to the limii of Five Hundred
Thousand Dollars ($5u0,000.00) for any
one incident and Two Million Dollars
($2,000,000.00) for any series of
incidents, on payment by tho defendant
of a premium of $1,5%00.0u. Ettachzd
herece and marked ‘Al for idencifica-
rion is a copy of a letter dated
tth June 1989 from General Accideat
ins. Co. to the defondant confirming
ivs coverage against public liability.
Also attached herero and marked ‘AZ’
for identification is a copy of the
Schedule of the policy document which
was issucd to tne defendant some weeks
after the said letter.”

Hers, it must be noted that the schedule exhibited has
the following subsciiption “For any c¢ure accident $500,000". Furcher,
the judgment below makes no mention of paragraph 9 of the appellant's

affidavit which 1s reiterated for cmphasis:
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"9, Thar Goennral Accadont ins. Co.
inslsis that the dz2fo ndanc is
insur2d for the sum of $5U,U00.00
cnly for any one inciden: ¢f loss,
and tho dzfondant uadorstands Lhac
Geéneral Acciaaonrs ins., Co. has
offered this sum to the plaintiffc
horoin, ™

Here tha appallant pas summarizod zhe nffe2ct of tne policy, and
Lhe extznsion as Lhe ansurers would have stated i1t, S0 it ought
not 1o be successfully contandec whar a summary such @s this,

coulud nor satisfy trc law as laic down by the authorikizs

8.
Another error was Lo presums that 1L wes incumbant on whe appallant

Lo discless that there were discussions botween sis attorney-at-law,
and the atworncy-at-law for the insurers. All that 1t was necossaiy
LD GOrwas Lo summ2rise tns insurcr's case insofar as 1t was Known

w0 the appellant.

it 1s now apposite to cite “he authoritviss deploy<a by
Miss Warren ©o support her submission that there was full and
fair alsclosure as reguirad by law,

The first statsment of principle in ap i1astanc where the
applicant concealed ihe fact of rogicence ia connection with her
income tax runs Lhus:

... Wher? an ex parvie application has
bean made to this Court for a rule nisa
or other process, Lf the Court comos o
the conclusion trat the atfidavit oo
support of tho application was nor cand.id
and diu noc fairly stat 2 the faces, but
statnd them in such 2 way as Lo mislead
the Court as to thne truo facus, the

Courit ought, for its own protioction

and to provent an abuse of 1ts process,
to ra=fuse o proceed any rurthvr with

the examinacion of th: merits, This is

a powel inhercnt in the Court, Lut one
which should only be used in cases

which bring cenviction to tha mind of

the Court rhat it has bLoen daceived.
Bofore coming to this conclusion a
carcful examination will be made of

the facts as thay are and as thoy have
bren stated in the applicant's

affidavit, and cverything will be

neard that cen be urged Lo influence

tha view of the Couri wiwa it rwads

the affildaviv and knows cho vtrue Lacus.
put if cthe rosult of this oxamination

and hearing is to l=avae ao doubo

that the Court. has bpeen decsivaed, then
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“1it will refuse to hsar anything
further from the applicaanl in a
proccraing which has only been set in
nocion by means of a mislcading
affidavit.”

per Viscount Reaaing, C.J. 1n Kensington Incomc Tax Commissioner

ex parte Princess Edmond De Polignac (1917 K.B.48t at p. 495.

In thz Court of Appual, Lord Cozens-Hardy, M.R. at p. 502 said.

"eeeo A rulc nisi wae applicd for and
obtained for a prohibition. 1t was
supportod by and foundod on an
affidavit. That affidavit containad
statements which [ guits agrec with
the Lord Chief Justico were
inaccuratc to the knowladge of the
lady, thc¢ depon~nt, and I think
almost manifoscly intendcd to concueal
from the Courc cercain facts which
wire neot only relavant, bat I will go
furthir and say essential, to the
d2acision of the mattver which came
bzfor< tham,”

The House of Lords approved this approach in Lazard Brothers & Co.

v. Midland Bank Ltd. {1933] A.C. 259. At 307 Lord Wright saia:
"... Tha Court has discreticon to sot
asid< an ordor made ox part: when the
applicant has failed to make sufficicent
or candid disclosure. I think in this
casc thorc was sufficiont ground to
call in play the discrotion of tho
Court to set asid: thae ordor for scrvico
and justify the Court 1n rotusing in
vhz cxarcise of its duscrerion to troat
the Judgment 2s a sufficiaont foundaticn
for a gairaisheo ordar as in tho casc
suggusted by Viscount Cave, L.C. inthe
Sedgwick, Collins casz {19271 A.C. 95, 102.
In pariicular tha words 'the intendod
defondants are domicilou in Russia® may
b2 most mislcading, wvea if no intontion
exrrseed vo mislacad., what 1o suggoestad
is a ‘domicil® ——an addrcss whoro but
for othary difficultics paorsonal scocvien
could be <ffected, and a suggoetion 1is
implicd that thoe maothod of scrvicao
might fairly b oxprcted to bring Lo
the proposcd dofendancs the notice of
the writ., EBven 1f une Bank existed,
it must have bceen known that it existed
as a mere shell, incapable of action
or of being affocted with notica.,”™

That the Court may sct asiwde an order mads @X parts under 2 mis-
apprehonsion, upon new matters drawn to its attentiom, is made

eviadent in Becker v, Noel & Anor. (1971; 1 W.L.R. 803. Lord Denning
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made the following statament :

" ot only may the court set asido
an order made ox parte, but where leave
is given ex parte 1t is always within
tn2 inberznt jurisdiction of the court
to raevoke that leave if it facls that
1t gave its original lcave under a
misapprehension upon new matiers being
drawn to 1ts atitention.”

Nowhore 1n hor rcasons did the Master state eithor expressly or
impliedly, that she was undesr a misapprehension whon shoe granted
the ox parte ordar.

in Re a debtor {1983 3 All E.R. 545. At 551 Warner, J.,

in a Divisional Court of the Chancery Division made a starement
which is applicable to this cas:. it sraice:

“+«. The rule in Ex p Princess de Polignac
=X1s.s becausc, by dcefinition, on an

ax parie application tho person against
whom the¢ crder is soughit i1s absont.

it is accordingly thi: duty of the
applicant to inform the cour:t of any facis
which he knows whicen might tell in that
person's faveur, put the applicant 1s
und-r no obligation to place bofore the
court «very fact that might rcinforca

his own casz:."

The fact is that the insurcr was relying onan exempiion clause

of the¢ insurance contract to limit the appellant's claim to
$50U,000. This clause at 2 trial must be consrtrucd

contra proferentam, The meaning the insurer atfgibuted to

this clausc was stated on the <x parte application and 1is clear
evidence that tho appollant had discleosad to the court tac
insuror's case. Lt 1s 1n thoe light of this, ana the law as citad
in tha authoritaes above, tﬁa& thee Master s orddr nust pe set
asids and third parly notice issued cx parte be reinstated.

Should Third Party Direction be
granted on appeal?

Although the Master set asiue the third party corder, she
caticipated tnat she might have becen in error and with commcncable
prudence, she adjudicated on the 1ssue of wnether third party
directions ought to have been given. H=orc is how she stated the

1Ssus;
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w Although the defendant omitied to
disclosc salient and relavant pireces of
information that were highly matorial

at the hearing of ~he applicarion ia
assisting the couwrt 1n th. making of its
decision at the issue of the third

arty procecdings, 1t 1S NuCesSSary co
decermine whothor the order snould stand
and third party directions grancoed.

«n ordor vo succeed, the defa:ndant must
show that he 1s entivled to rclief by
virtun of the provisicns of the
Judicatucre Cilvil Procodurae Cods S. lZo
which reads:

‘Winoere in any action 8 defendant
claims as against any oiher prrson not
already & party Lo the action (in this
title callazd the third party)

(z) that ne is entitled to confribution
Oor inacmnity, ‘...

With respect, the Master tried the issue of the meaning of tha
insurance policy when all she or thas Court was e¢ntitled to do
wa2s to grant or rofuse directions. Har reoasoning was as follows:

L1

The relicf sought by the c¢ofandant

against tht third party is on: of

indemnification under a contract of

insuranca. Thoere s ne avidenco that

thore is any issu2 in rospect of the

indemnity of the aofendant by the third

party. The policy clearly established

a limitation to the third party's

liabiliry to the defendant to tha

oxtent of Fifty Thousand dollars

($5u,u00.0U) to covzr iess of properiy

in thae defendant's conticl cr custody.”
Liability was admittcd by the insuror, Wwh2t Is in issue 1s
quanrtum, aid thal must Lo basod on the true constructicn cf the
insurance contract., There was no jurisdiction in Lhe Hastor to
interpret the policy ai thart stage., 8uch a decision depiived tho
app--llant. of a fair hearing in opon court whocn is <ntrenched in
szction <0 (4) & (3) of the Constituuion. The appazllant has been
dirniead a fair hcaring in open court because such a matior must ba
“ricd on pleadings apmd oral evidence.

Tha reasonable interprecation of socrion 120 (1) of tha

Civil Procedur<c Code, supports the allegations that tho insurcxr is
a third party against whom tho appellant i1s catitled to claim an
wndemnity of up te $50uU,0uG. S0 coensadesed the appellant is

entatled to have the dircctions soughi. For case of roferonce
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L diractions soughi woras

“That the czfoendant sorve a statcoment
of its Claim on the Third Party within
21 days.

That Lhe Third Party plead thoerac
within Z1 daye aftor sorvice thercof on
1t, inclusive of the day of scrvice.

Tnat. The defenaant and the Third Party
a0 respacrively exchange list of
documents within uays aftcy thase
pleadings a1« closed,

That ther:s: be inspoaction of documents
within days thorcattor,

Tha* vhe Thard Party be at liberty o
appear at wiae traal of this actlon, and
take such par® s Lne Judge shall direct,
and b bound py tho rasult of the trial.,

That Lhe question of rne liability ok
tne Thiyxd Party to indemnify vie
aefonaant b trizd a4t the crial of tnis
action.

That ths costs of this application b
costs in tnc cause and in the Third
Party proceedings.,”

Do the authorities support the
appellant's claim that the third
party directions ought to be
granted in this case?

This 1s tho way Coteon, L.J. stated the rule as ragords

the basis for third porty dircctions in Carshore v, North Eastern

Railway Company Vol. XXiX Ch. 34é4 at p. 340:

Tac right to sorvae notice on a
thirca party is confincd by Ordar XVi.,
rule 4u, to a thiro party aghrainst whom
a defongant cleams to boe ontaitlad to
con{ribution of inasmnity. 1Y would ba
wionyg for us on thais application te
decide whookhar che Dotendants in Lhils
case have any right to b indemnified
by the person whom they have scrved,
and o do not doecidoe anyining on that
point. The only quaestion befcre us
15, whiether thcy cloza wademnaty
within the meaning of the ruloe.”

Then Fry, L.J. 1n concurring, said at p, 347:

"... LE L hac thougot thot in the
prescnt case rho Defondants' claim
against Farlow was frivolous 1 might
lave come tc o difforaont conclusion,
but i1 do not {ninx that it is.”
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pacon, V.C. 1in Edison & Swan United Electric Light Company v.

Holland Vol. XXXiIi Ch. 457 a+ p. 498 uxprussed the policy on a

sumons tor third party diroctacns rule in ¢graphic form. He said:

L

The policy of the law exprossaed in
the rule 1s plain. :f A 1s suing B,

anag B d¢onies his right to su2, but says,
‘oven 1L he 1s ontitled €9 sus;, C has
adomnificed me; lot ham come hors and
fight his own batile, or help me to
fighiv minc,' the opjocu of tne rule of
procedure is that thevs should be a
discussion and o dazcision, once for all,
ok the roal substance of the dispuca.”

This s exactly what the app:llaat 1s s2ylng (o his Lasurcr,
"Help me 1n my contest with Lhe Logans, for you i In law;
obligad to, on the trut constructicon of vhe indemnity.

That the appellant was rignt to 500K digcctions wben it
was sought Lo s2b aside the third party notice, 1s suppertea in

the passage from Baxter v. France & Ors. . lu95: 1 Q.B. 455 au p.

Lord Eshor, MJ.R, sald:
" The rule applicable to the casa is
Order XVi., r. 52. The thira party
has appeared pursuant to Lh™ notice,
which 1s exaectly the case provided for
by the vul>, The rule fucthrr providas
that th» a«fondant giving tho notice
may apply to tho Court or a judge for
dircctions. On that summons for
dirccrions, the first thing te be
consldercoa under the ruls, 1s wheths
the Court or 2 juage 1s ‘satisfied
that thore is A quaostion prop?2r o
be tried as to the liability of tho
third party tn make the contribution
or 1ndcmnlity claimdd, 1n wnolo or 1n
part.' 1if satisficd of this, thc
Court or a judge ‘may ordar tho
guastion of liability te be triad.’
in this cas: thoro must be A summons
for cirections and . hav: not the
léast doubt of vhe mecsning of the
rule being that f, in considering
tic application, ihe judge 1s 0L
opinicn that Lhers canno® ba any
question of contribution or
indemnity, he will direcw rhat no
such quustion is Lo bo wricd.”

457.
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Then an Baxter v. France Wo. Z [ iu95; 1 9.B. 391 ac p. 596

Rigby, ..J. said:
“e.. bocondly, theve may be & case whare
there 1s clearly 'a gursuion propzy o
be tried as ve vthe lizbility of vhe thiwd
party to make the coatriwvution or
indemnity claimeu,' by which I take 1o be
contemplatcd, a case where the whole
matzer can be disposca of as betwoean the
defendant and the ¢hira party. 1f the
jJudge 1s sarasfaizd thot there iz such a
question, and that i1ir can preparcly boe
tried in the action, he will give
airrecuions as .o the trial of xe.®

This 1s precilsely the sppallant's position in the instant casce.
it 1s clear thar the Mast.r's approach in refusing to

give dircoctions was basca on the following passage i1 her judgments
- AS botwnen plaintiff and dofondanc
there ars no facts arising in =i defence
which in any way impiicat.s tho thard
paity 1a r<lation to ithe conirvact between
the plawntiff and dofondant. The pleaailngs
d0 not 1n eny way scek to attach any
negl.ogence te the third party, as the
rencdy sought, 1s one arising frem i
allegea non-pariormance of a contrécy of
Lhe defonuant gaving rise to Lhe
plasniiff‘s claim., Thur? ar: no
circunstances save cxcep: for the
indocmnity of Fiity Thousanc Dollavs
{$50¢,000,0u) which would permiv the
defondant to look to the third parcy for
any relief.”

But it 1s the acknowloogment cf a indemnity of $50,000 by tho
insurer which gives rise wo the triable issue bocause (he

appallant 1s claaming tioat on the Lrus construction of the contract,
the indemnity may amounc Lo $500,u00. The correct approach was

caunciated by Romer, L.J. in McCheane v, Gyles (15064; 1 Cch. 287

at p. 300 thus:

“... ID considoring that guostion one
musi have regard to the parties, that 1is,
not to the claim of the plaintiff in the
action, but to the claim »f tnco
acfenaant. against the thard parvy. You
musc treat the claim of “he defendant
against the third party as if 1t wore

A claim on a wrait ¢f summonS,..."

Inac 1t was pormissible to institule procecdlings ©x paris, 15

gemonstratad by the following statement by Joyce, J.. 4in



Furness, Withy & Co., Ltd. v. Pickering[1908) 2 Ch. 224 at p. 226:

"My opinion 1s that an order in such

A cas< as this may be made ex parte,
although it 1s always compctent to the
Master or judge to require the plaintiff
or any other person to be served. But
as a genceral rule 1 think that the
application ought to be made ex parte."

Even in personal injuries cases, the insurer may be

jJoincd in a case tried by judge alone: sec Zurich General Accident

and Liability Insurance Company Limited Third Parties {1943]

1 K.B. 1o8. That the Master or this Court had no jurisdiction to
decide the disputed law and fact cthat the maximum indemnity is
$500,000 and the insurer's insistence that 1t is $50,000, is
suppertea by the following statement by MacKinon, L.J. in
Bloomfield v. Serenyi [1945] 2 All E.R. 646 at p. 649. That
was a casc of scrvice out of the jurisdiction but the princaple
enunciated applics to this case:

“I agree., It has bcen rightly said in

somc of these cascs that on such an

applicetion as this the court cannot utry

the merits of the action., That is quite

truc, but I think that mecens trying and

determining disputed facts.”

aAgainst this range of appropriate authorities, Mr. Piper

citcd Post Office v. Norwich Union Fire Insurance Society Ltd.

{1967 1 All E.R. 577. That was a case¢ decaling with the
construction of section 1 of the Third Parties (Rights against
insurers) Act 1930 against the policy in issu<. Thira party
proccedings could not be contemplated as th: Act governs a
situation where the insur<d 1s bankrupt or if the insured 1s a
company it is in liquidation. It is important to show how thc
pre¢liminary point arose. At page 578 of the judgment the
following passagc appvars:

“By order dated Dec. 15, 19v5 an 1issue

was ordercd to be tried as a preliminary
point of law. This issuc was as follows -

‘The plaintiffs contend that

on the¢ true construction of the

Third Parties (Rights against insurcrs)
Act, 193u, and of the policy of
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fiasuranc: ... liapility of
tNno dfrendants to the
plainti1ffs 18 in tha cvents
which havc happaonsd establisnca
by proof that [Portics; beocamz
liable o pay unlijuidatod
damages o vhe plaintiffs,

1t 1s contcndeu on behalf of
the defendants that on the true
cousituction of the Act of 1530
anc of (he policy of i1asurance,
in dofaulc of agr:cment
Judgini:nt against (POticis; 1€
4 conuition procodont (o
liability of the: defondants
under the policy; ana that o
the promiscs no sum of monsy
naving been ascuirialnod
whothzeo by Jjudgmenr or agrao=-
m.nt to be payable by (Pottors|
(as is admittea) thoe priosont
action must fail,® *

it was an app<al c¢a a preliminary point of law ana it has no
relevancs o the issuc of whether o was appropriate to atfirm
che: third party notics and to give third parvy dircctions con theo
summens in this casa,

The Coust In that casc dociuca that the phrase "will
indemnafy P. Ltd. ageins. all sums which (P. Ltd.) shall become
liable to pay a:= componsation 1n raspoct of loss or damags ve
property,” meant that the loss sutfeffd by the 1asurad must first
Lir ascertained before the insurer could be suacd Ly the Post
OUffice as assignoe. dose tho issuc 1s as to the durections o
be given as to how th: trial ought to procecd ro dctarmine cnd
tssuc of liability parweoen the appellant ang che Logans as wall
as th: validity of (he claim for an iademnity of up to $50u,U00
against tho third party ansurei, in this coatoXt LhT sagn words

of Goadara, L.J. (as he was thon) in Harman v. Crilly {1943

L K.B. loyv av p. 173 arc apt. Thoy read:

"it scoms to mo that (he guasiion
whecher or not thore (s a contract

of indemnity should be trizd in the
same procaedings as tho action in
which tho liability of tho ucfendants
will pe detarminca.  There s no
ground for sayiuy tnls third-paily
notice 18 1N any wWay <oarrassing or
would lcad to anything oputr a fairc
trial of the acrion.”



-45-

in the light of the foregoing, 1t 1s clear thatr the
ordor of the Masicr must be sen aside. The third party notic:
oughi to be restorod. Further, the alrechicns sought, ought
tc bt grantoa with liborry to apply to ~he master. As for costs,
“he third party insurcr ought to pay the “faxed or agroed costs

beoclh here and bolow.

ADDENDUM
since proeparing thes judgment, Rowe, P. has Kinuly

brought tc my atzcatlion Brank's Mat Led. v.Elcombe & Ors. (i%ud

L W.L.R. 1350. OUn nen-disclosurs the following staicment ot
principle at p. 1357 by kalph Gibson, L.J. 1s most uscful and 13
runs thus:

“{(7) Finally, 1% 1s ‘no* for cvery
omission that tho injunciion will be
automatically dischacgcd, 7 locus
poeniiont Lac may SOMLCLIMES L

affocded: ' par Lord Denning si.K. 1n
Bank Mcllat v. Nikpour {iY%d5; F.5.R. Yu.
Tho court has a giscretilon, netwilth-
sctandaing proof of macter:al non-disclosur
WAlch Justiflos or requlrcs tho
rmmediate doschargz of the ox paste
order, noveruvholess Lo continue che
ordcr, oOr o maKe a asw order on

COrms.

" whoen the whole of the
facts, including that cf 1he
original- nén-disclosure, are
before (the courr, 1t; may
w2ll grant ..., & sacond
injunct.on :f thz criginal
non-disclosure was innocent
ana if an injunction could
proparly ba grancea cven had
t.he facts been uisclosad:’
par Glidewell L.J. 10 Lloyds Bowmaker
Ltd. v. Britannia Arrow Holdings Plc.,
ante, pp. 1343H—1344n." .

This warlier judgment coporced in vhe same volum:: at p. 1337
correctly states wnat has been decided in this judgment. 1% 1s
thar oncc there is a decision in favour of 2 thira pariy notice,

as it seems the majority in this case has decided, then the
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court ought to exorcecise its discreiion in favour of giving
direccions for wrial on the arguabl: issucs which hava emcrgea
from the third party anovice ana the affidavit in support of 1w,
Al p. L1341 Glidewell, L.J. said:

" Following tha grant of the Marcva

injunction, third parcy dircctions

were given cen 30 november iYué.

Thereafter, the Lhird party filed a
acfence to the third party notace."



