JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 45/92

COR: THE HON. MR. JUSTICE CAREY, P. (AG.)
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

LEYMON STRACHAN

WALTER BIGGIE

Hector Robinson for appellant

Garth McBean for respondent

November 24 and December 8, 1992

CAREY P. (AG.):

The short guestion in this appral 1s whether Reld J. was
right te order ceriain further and beiter particulars reguestced by
the respondernc in an 2ction claiming to reccver "moneys paid on a
consideration which has failed. The parviculars requested -were thesc:

(1) Dvtails of tho purposc or purposes ~
for which the sum of $1,019,500.8¢
was pald by the Plaintaff to the
Difencant. .,
(2) The nature of the consideration and
the reasen or rcasons why iu is
being alleged that it has failed.”

Mr. Robinson argued with commendable lucidity and economy

that applications for further and better particulars should not

ordinarily be made before summons feor direction. He weferred to

scection 171B of the Civil Proccedure Ceode Law which statas:



“l171B. Particulars of a claim shall
not b¢ ordoered undor scctien 171 to
be deliverad before defence unless
the Court eor & Judge b ef opinion
that they are nocesszary or desirablca
to ¢nabls tho dofondant te plead or
ought fer any othcr spucial reason
te be 30 deliverod.”

He contonded that the: burden was on the dcecfepdant to show that tho

particulars ar: necassary or dasirablc Lo <nable him to plead, ox

that the respondeni was in any way cmbarrasscd or prejudiced or

that thers was any difficulty on the part of the respondent in pro

paring his defencc.

Mr. McBean's position was that under scction 171B of the

Codc, there ware three considerations, as fellows:

(a) whether particulars sought are
necessary te enable a party to
plaa;

(b) whether without particulars
the defendant would be pro-
judiced;

(c) other special reason.

The: pariticulars in the instant cas; ho said, were necessary to
cnable the respondent Lo plea as the appellant's pleadings woera

wholly inadeguatc.
in the instant case, the statement of claim was (so far

material) in the fellowing form:

“The Plaintiff's claim is against the
Defandant 1o racovar thoe sum of
$1,019,500.66 becing ths monics paid by
the Plaantiff to the Defondant bucween
March, 1988 and Hovcmbei, 1988 for a
censideration which has failed.

PARTICUL:RS
Maxrch 19%8% - Us$43,000.00
Octobcr 1968 @ $22. $ 946,000,00
November 1988 Jamaican 73,500.866

TOTAL 51,019,500.66"

as
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This was therefore & claim for moncy hsd and received. The learned
authors cof Bullen and Leake (12th Ed.) p. 666 state:

“Money paid by the plaintiff for a

consideration that has wnolly

failed may be recoverea as money
had and received (o his use.®

The precedent suggested at Form 386 at p. 672 is worded in this way:

"The plaintiff's claim 1s for

being money payable by the defendant
to the plaintiff for money had and
received by the defendant for the
use of uvhe plaintiff. ‘

PARTICULARS

[State particulars showing when and
how the mecney was r<ceived by the
defendant, ana the facis wiich are
alleged to make such rxeceipt a
receipu to ihe use of Lhe plainciff "

The particulars thercafier required, include when and how the money
was received by ths defendant and the facts which are alleged to
. make such receipt 2 recelpt Lo the use of ‘he plaintiff.

Thz present statement of cleim, in my visew, conforms to
these requirements because the date and mannax in which (he money
was received by the defandant acw statcd and the allogation of fact
which make the receipt a recelipt 2o the use of the plaintiff also
apprar, 1t sc¢ims tce me that money paid o vhe defendant on a con-
sideration which has failed gualifics as particulars showing that
the rzceipt is a receipt to the usc of the ploinuiff.,

The purpose of plcadings, it has becn said is “to c¢nable
the oppesite party to hnow what is boing alloged against him so that
the partics are aware of what the contos* 1is all about". sae

Candra Atlass Bass & Crs. v. Avalen inveswmeines (unr2perted, dated

24th October 1989 at p. 4. Wnern further and better particulars arc
sought b-fore dofonce, there 1s an onus on the dzfondant to show

that "they are necessary or acsirablce to cnable the defence to plcad

%¥ oGdht ot any othur Bpecial roason to be so delivered®: seztion 171D
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Civil Procedure Code. On the affidavit filed in suppport of the
summons for further and better particulars, no special reason was
given,

The guestion which arises is whether 1t has been shcown
that the particulars sought are necessary or desirable to enable the
defendant to pleaad. The further and better particulars which were
sought, have previously been detailed. The particulars requested
in my view, fall within the suggested particulars necessary in a
claim of this kind, viz. particulars showing when and how the money
was received by the defendant and the facts #hich are alleged to make
such receipt a receipt to the use of the plaintiff. Enough parti-
culars are stated which would allow the defendant to plead to the
claim. The particulars which are being sought seck to obtain
evidence by which the claim may bc proven but that is forbidden by
section 168 (1) of the Code: '

“Every pleading shall contain, and contain
only, a stalemcnt, in a summary form, of
thz material fac's on which the pariy
pleading relies for bis claim or doefence,
as the case may be, bui not the evidence
by which they arc¢ to be proved, and shall,
when necessary, be divided inte paragraphs,
nunpcred consecutively. Dates, sums, and

numbers, shall be expressed in figures, and
not in words.,"

For *thcsc reasons, 1 was of opinion that the submissions
of Mr, Robinson weie Lo be preferred to thoseg ¢of Mr. McBean, and

that the appeal should be allowed.

FORTE J.A.:

-

i concur.

GORDON J.A,.:

i .agree.




