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KEGINA vs. EARL SiHPSON

Loxd Gifford, .. and Hugh Thompson
foi the appellant

Hugh Wildwman and Eryan Sykes
for tne Crown

May 24, 25: June 29 and July 29, 1994

DOWNER, J.A.z3

The appellanit Eaxrl Simpson was found guiliy of causing
grievous bodily harm with intent contrary to section 20 of the
Ctfences hAgainst the Person Act before Courtenay Orr, J. and a
jury in the Sc. Jawmes Circuit Court, after a trial lasting two
days on April 21 and 22, 1993. The maximum sencence of life
imprisonment with herd labour was imposed.

Miss Bernaud, the complainant, was the girlfriend of ihe
sppellant Himpson. At the time of the incident she was pregnant
wiih his c¢child. She related that she hod visiced him on July 9
asound 300 p.m. Lo collect the procecds of a loan she had mado
to him. Thuoy went Lo the back of the nonge and Le returaed within.
When she was waiting on him she folo a werm scream on hexr shouldes
and hey face. The upshot was that sne suffered severe burns from
acid which he had wsed to assault hers., He took her to the Coran-~
wall Regioval Hospital at her request and she was admitted for
two monihs. Thae i che gist of her story.

in vesponsn Lo this serious allegation, he said he had

thoughi: 1t was & buiglar cutside and used the acid as pre-empiive
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girike as he feared persocnal attack and an invasion of his house.
These were the wival versions of the incident the jury had <o
resolve, and they were satisfied wiihh the Ciown's case and returned
a verdict of gnlliy.

The rejeculon of Miss Bernard orw boe explained by ihe
other woman. The appellant aad taken up with Bavbara Foster and
e had told #iss Bernard that she was hig Chuich sister.
Baurbara Foscer =xplains why Miss Bernand was caken around the back
of the house. il.ss Foscer was withiui, Another aspect of the case
was that there wns a fight between th: twe women on an earliog
cccasinn. This was relaced wo the courit by the appellant. In hen
gvidence Bavbarsa Poster said she was in bed with the appellant
when she heasrd a digging at the back of the house winich lasted
for aboutr tweuly minuies. It was in such circumstances, she said,
vhat the appelioat poured liquid fiom & bottle uvn che victim ouc-
Srde. Foster alse said that sne accompanica the appellant and
*he victim o thoe Cornwall Regional idospital.

The originual grounds of appeal wove thai there was an

nfair crial and that there was inszufficiant

avidence to warranc

conviciion and sentence. These basich weve cexpandad by Lo

Gifford wiw filed ond argued the supplementcary grounds. The

sr ground roads as follows:

There was eovidence available at the
ial which was not called on behali of
rence beceuse Counsasl then appeaviag
Applicant teok che view {(wrongly it
ited) that it was "of no evodeantial
and ‘self- s&tv1ng“ The applicant
that it is necessary in the
L s of justlice for such evidence to
aTe] coived and neard by i3 Honourabile
Court, having regard (o ios sliong proLa-
tive value and relevance.”

subnite

fhere Was presenied Lo us the following letter from
Mr. Salumer of counsel Lo Giiford, Hangheon and Thompsons
"May 1o, 1994
Deaw Hixs,

es Anpseal Barl Simpson v D.P.P.

an inforied thatc the above Lppeal is
sec For hearing on Tuesday 24th May 1994,
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support of his submissiova vo adduce
cilead wwo cases: William Thomas

"Unfooiunately, L have to be off the

on vhuv date because of very imporiant
parsoaal nathors.

£ acknowledge having seen certain photo-
grophs of the locus which vers shown 10
me oan .'ne trial at fiust insgiance bu:
which < cdid not think we: of any xeal

i cannot be al the
the Appeal buc I do wish it

Yours tiuly,
Ko Ao SALEGH

Atvorney-at-law, "

s land

fresh evidenca,

Perry and Harry

2 Cr. Bpp. R.

©9 at 92 und Lattimore, Salih and

cupheasised the discretion of the court

vas plainly made out that tha justice

That proposition was scated thus:
On the other hand, in my opinion this
Couct ought not to consider atself
bound by any hard and fast rule never

o allow further evidencoe o be called
where the fact that it waz not called
ai. the trial was due to the mistaken
conduct of the case by the prisoner or
by his advisers. Lf it was plainly
made ool that justice reguired 1%, &
chink this Court would inverfoue to

2 man from the cesuli of bad
anagome :nc or misconduct ¢i his case
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pe the trial.”
aicown L4 applicable o cae

vherc was a miscacslage of justice,

aval view thus:

asked to quasnh the convaiciion

2ing these two witnessos and
their eviaence against that

of ire others whom we shouwld not hear

oraily, unless we did thait which,
undoubtadly, we have powsr to do, viz.,

woeighing

near all the witnessesagain. Bul we
th st Lo substitute a wioial by
w2 sudges for a trial by jury,

unloass Lt as out that

clearly made

JUsSTLes requires 1L. VWe heve no powaer
to ordL. & new Erial. The defendant's

of

co the first case, Walton, J. delivering the judgnent

to hear fresh

the case

oxceptional case whers

the cour
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fcoungal deliberacely elected to abandon
chits evidence in ordexr co have the last
word with the jury, and reliying upon the

jury seeing ithe horse.”

While this court has the power

(09

interests of justice we see no reason

his discicuion refraing from calling

2%

The: jury heard evidonce thav there was digging

v order a new trial in the
to o 50 where counsel in

vidence which he decided

J

outside che appelilane’s house and counsal was coxvect in deciding

vhat che intooduoss

contoxt of this case. The discretion

evidence was roeitecated in Lattimore,

o of photogzaphs was inapproprrate in the

of the court to call f£xash

Salih and Leighton (supxa)

where Scarman, L.Jd. said at page 5063

“The ebligation to receive
aposaed by subsecition (2)
obligaticon did not exist
enaccncent of scection 5 of
Appeal Aact 1966, which it

further evidencs
is new law: cthe

prmo) to tha

- %
t H

Ciiminal
seproduces. The

discretionary power is very much older,..®

Then Scaiwan, L.J. repeated the words

guoted above in Perry and

Harvey. Then n illustrating the pasticularitly with which ilic

coury examines appiicacrions fou frosh
continuwd:

e agree.  1n thoe presoent
a0 obligation Lo receive
aevidence under subsection

avidence, the Lord Justica

ase, there is
che tondered
{2). #1i the

avidence tendered to us cowld have boeen

adducad &t the erials ind

cha w

G three of

“nesses, whom we have hegard ~ the

fire cuperts Mr. Craven and Mi. Worth,
and Professeor Cameron, the pathologist -

did give evidence at the
Lheless we have thought i
QR
inug

2sts of justice, to

). Never-

T nacassary,
ising our discrction in the
cRCEive not

nniy the evidence of these three, but
alee chav of Professor Tearae and a wolt-
ron ropert of Professor Simpson and chis

cous
fox

: hes been justified in the result,
Lo is upon the strengceh of thoix
gvidence that we think tha

veydicits of

guiliy on the counis charging murvder and

areon at 27 Doggett Road &l

o unsafe and

unsatisfactory and musi be guashed.

however, rofuse Lo reccive the

thid CNL(gO'y of evidance tendered to

8 the gvidence

significancly,

of witnesses
18 said, vhrow ligni on the
dentivy of the Rilloxr.  We
nﬂ¢bllluy and its admaessibilaicys

- wo do noc find

usubt



ik neo ensary Lo we cach any counciusici as
Lo wno murdercd Confait or sob fire to
the house,”

We have examined carcefully the application to adduce the
evidence of Lhe photographs and the submicsions of Loxd Gifford
as to the inpac: that evidence coulid have on the ¢vidence adduccd
at the trial. Yo the light of the principles extracted from the
cutherities, we do f£ind that we ought noc to admii the evideuce
sought to be adduced.

The othor supplomentary ground of appeal reads thuz:

4. The Applicant was Iu*;h‘? deprived of
a fany beaving becauss aa u)p&lﬂﬂt incon-
sigconcy of great blgnlf“CahCL between the
avidence of the Conplainant and che medical
evidenci was not uxploruu by hin Counsel in
cross—oxamination of ¢lihor the Complainanc
of Che medical whinoess.”

This ground of appcal ralsas the issuc oF counsel's conduct oOfF

bt
gn

the appellant’s conc &t the trisl and R, ve Clintom {1593; 2 &1l

E.iin 998 was cited «wo support this grouad. We think the priaciple
on which this court ought to act wner: the allegationg are that
ceunseld made the wrong decision in the conduct of a casce was at
page 1004 of the judgment thus:

"Mool recently R. ve Wellings {(2C Docowber
1991, uaveported), heard in anccher divi-
sion of this couxrt, repeat@d the principilco.
Giving ihe jucggment of che couvit Lord Lane
CJ saids

"he fact that couunscl nay appear to
nave made at trial 2 misteken decl-
sion, or has indecsd maedo a decision
wihich in retrospect has been shown
o have been mistakon, 1s seldom a
y-apuk 9L0hnd of apﬂwalﬁ Gonerally
: ving 1t is only whon counsal’s
conduct of the case csn be desciibed
a6 flagrantly incompetonit aavoCacy

‘ . this cour: will ba winded wo

e DR - N ) v
Lnvarvaene ,

Sarlier on the same page, the court put the matcer thuse

SULBCYULOL ducisions hdvywhmwuauLﬂCU what
ol whene che contuct Of unsel can
afford & basis fox gg*al'nuhu be regarded
25 Wholly exceptiona

Wich that we are in full aguooment.
Puring the course of ainy criminal Lrial
for the defence is eailed upon
a numocr of cactical decisions
least of which is wheiher or
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“not o call his client to give cvidence.
Somce of these decisions tura out well,
others less happily. In R. v. Gautum
this court concisely explaiiacd why such
decisions could not generally affoxrd
vallid greounds of appeal. They held that,
provided counsel had propevly discussed
the cage with his client the court would
not perm.t the defendant Lo have another
oppurtunity to rua an alicrnative defence
which hed not been yrun at his trial. In
R. v, Ensor [1989) 2 all BR 566, [1989]

1 WLR 497 the court comsidered both R w
Irwin and R. v. Gautum and expressly
approvaed the approach in tha latter case
subject only to the qualification which
had been inserted in an intervening case
cailed R. v. Swain (note) [i968] Crim LR
109 that if the couxt had sny lurking
doupnt that the defendant mwught nave
suffored some injustice as the result of
fiagranitly incompetent advocacy by his
counsel, then it would guash the convic-
tions. In the case before thoem they
aeeided that whaet was described as
counsal’s carefully considered decision',
even if erroneous, could noi possibly be
described as incompeteant loi e2lone fla-
grantly incompetcent advocacy.”

We have examined the transcripce of the proccedings and
have found no inceompetence on the part of counsel. Consequently.
we have found no merlt in this ground.

SENTENCE

Lord Giffowd in his most helpful stbmission on sentenca
had argued chai the circumstances do noc warrant the exceptional
punishnent of life inprisonment. To ascauli by throwing acid on
& victif. is a moo: serious offence aud uhe frequency with which

it ocours is

The appellanc hos & good record until
this incidont. He is hardwerking, he is a Church-goer and ho

was gainfaliy amployed. He also had cha bencefit of a sccoudary

aducation. Whi victim has suffored sexiocus injucies and will

have o vndergo furcher and expensive plustic surgery for recovery.

The evidence is chat the appellant was a chemical salesman and
the sulpharic acid-based product he uscd as a weapon was used
e clean c¢ealns. Ho had it in stock as part of the samples with
which he urades. %hoe special featuras of ithis case was thac the
victin was aie former givlfriend and ot che tiwe she was piregnant
with his child, 3+ is againsc thac bachkground that the authovi-

ties will b conowdared.



.

n Hodgsom ,19¢7) 52 Cr. app. R. 1i3 at 114 a boach
comsisting of the kester of the Rolls, ily. Justice Widgery and
My, Justice dMucKonna scated:

"When the followinyg conditions are satis-—
fied, 8 sentence of life dmprisonment is
in our opipion justified: (1) where the
offence oi offences are in theuselves
greve enough to require a vary long sen-—
cencs; (2) where it appears from che
asvare of the offences or from the defea-
dant’'s kistory that he is & poerson of
unstabio character likely <o commit such
vifoness in che future; and (3) waere if
the offences are commitited the counse-
quances to ochers mnay be specially inju-
£fious, #6 in the case of sexual offences
or crimes of violence. We ¢hink that
there couditions are satisficed in ihe
present casce and that they justify an

indecovmainate life sentence.”
n Re Vo Pickex (1970 2 All E.R., Lord Pavker, C.J. said at
page 227:
ar

'his was a simple case; it wes not murder,
it was not manslaughter on the grounds

wi provocation or diminishaed iespomsibility,
i1t was simply manslaaghtar bocause no
intent either to murder or wo do grievous
bodily harm had been found by the juvy.
Quite clearly the appellan. had to be
punished, and he had to be soent to prison,
and it was for the judge, in the opinion
of this court, to say what Lhe proper term
of imprisonment for this sentence was.

The court has come to tho conclusion that
the propoer sentence for thoe appe llazc was
a determinate seatence of four years’
imprisonient.”

The prineciple 1n this case was applied in R. v, Dayall Whittakex

(19743 12 7 .L.R. whesre Graham Perkins, J.2. ot page 1642 saids
Piaoous view the learned tiinl judge was
iy wrong., He erved in pranciple
=0 vliat e should have awvordoed a detei-
: : custodial sentence once he
te award o custodlial
2it. There was no evidencoe befowe
nL as o any mencal inscebility in the
applicant; there was no evidence beione
Rim of circumstancoes requixing che
accused Lo be removea from gocioty for
the rost of his life In these cizcum=
scancoes whis court pLopmsmﬂ consi tently
with authority, (sec R..v. Picker [1970}]
2 All £.R.) to set aside the sentence
impozad and substitute thercefor a sentence
of imprisomment for soven yaars at nard
labour  The result is chat the appeal
g to conviction is dismissced; the appeal
a8 to scatence is allowed. The sontonce

o
LRSS




i anlde and a sonteace of soven years
at labour substituted.®

it should be noted in Pickexr (supra) that the appellant
wag just a day over 17 at the time of the incident and inm a state-
ment to thoe police he confessed that therce was au altercation and
that he had lose bils tempoer, picked up o piece of wood or lug
and stiuck oo doccased. Baxlioer in tne duy ofter the incidoent
he wold a fellow cmployee, "I don'i know what came over me.” ks
to whether any such circumstances existed Whittaker (supra) is
not discilosced in tha judgrent,

in Axrcihbold Criminal Evidence & Practice 42id Ed. para.

5-234 thoe followwng pussage appears:

A morse recent restoatemeat of the modern
praceice can boe found im thoe judgment of
Lord Long CoJ. in Wilkinson {1983) 5 Cr.
App. R. {(8.) 165, C8P F3.Z2{a) where Loxd
Lang ©.J. said:

1t omoems to us that
lifg imprisonment, © ;
che sentence is obligatory, is
seally (si1c) appropriave and must
only be passed in the mogt excep-
hxunml circumscancas. With ifow
«XC‘pClOnw eoe At is Loserved
mdly spuitiking ... for offende
wl‘zef, for one roason or anolher can-
ot be dezlt with undo:r the provi-
siong of the Mental Henlth act,
yet are in a mental state which
makes them dongorous to the Lifo
w2 Jimb of menbo. s of the public.
=i ls sowctimes inpossible to say
whon that dangor will svbuside, and
Lherefore an indecerninaic sentence
is required, so thab the prisonci's
progless nay be moniw :d by those
vhe have him undoer th SUPEYVLI-
gnoi in prison, and so shat he wall
b; kept in CUQLOdY ouly so long as
public safety may be onpﬁAdiutd by
ﬂLS being let lousa ac large.' "

P,

3o soncoencs of
» thaa where

This vestotcoment does not ignore che excepiticnal instances which
ware stated in Hodgson (supyra) wihich chis court approves. Thae

learned iuoidge considercd vhe matter cacvafully for he saids

©o give you a sceaicunce thac

y o lesson to evoryboedy in

Su. Janss andg Lo averyboedy in Jamaica

chet the Courtvs will nocv oole.ate acid

chioowing.,  Two of my colleaguos, 1 undor -
Ll nave givoen geatoenCuy,; one yave

o years, and I undoeostiand anothe:
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Tgeve Lwenly years. My collocaguce whe gave
he wigbleon yeavs discussaod che case with
we 2z LU developed and 0 wold him then,

) )

it is bhis cendency, & think he was
L

While in sone cascs the appropiiate vange is fifteen o tweunty

N

years, this an exceptional case ana we see no reason Lo disturb

tho sontenc. aaposed.  The only craiticism thac could bo made of the
learned judge's cowduct was that he did nov follow the zecoent prac-

tice in England chows

udge is contcemplaving the imposi-
sentence of lirds inpirasconmenic,

. inform counscl zad allow him

Loy Geal with the macter specifically

2o MacbDougall (1983) 5 Cu. App. Re (8.)
, C0P F3.2(5); Morgam {(i9G7) 9 Cr. App.

R. (8.} 201, CsP FP3.2(34); L (1967)

9 e, Ipp. R. (S.), CsP "

Tt is a salubary approach and we would snggest that it be followaed
in chis jurwsdiction.

Vier have breeted the hearing as e hearing of the appeals

The appeal againsc conviction and genitence is dismisoed.



