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RATTRAY, P.: 

I find myself greatly assisted by the submissions of Counsel on what 

is a novel point with no direct authorities being provided. 

Kathryn Shields-Brodber, the plaintiff /appellant in this ,3ppeal, suffered 

injuries in a motor vehicle accident in June 1989 and was awarded damages 

in an action brought by her in the Supreme Court and tried before Cooke, J. 
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ln relation to the quantum of damages, the i:: laintiff /appellant 

challenged the judge's assessment on appeal on the ground that it was too 

low. 

Mrs. Shields-Brodber was at the material time of the accident a 

lecturer in the Department of Linguistics of the University of the West Indies 

and she maintained that consequent on the injuries which sh1� suffered in the 

accident her prospects for promotion at the University wme substantially 

adversely affected. 

In this regard, she was supported by the evidence of Dr. Hubert 

Devonish, the Head of her Department at the University of 1he West Indies. 

He evidenced a reduction in her capacity for publication anc described it as 

slow in comparison to her former output. This would affect ·1er prospects of 

promotion to senior lecturer. His cross-examination was minimal. 

How did the trial judge deal with the evidence of Dr. Devonish? He 

regarded the case as not one involving mental impairment ano stated: 

Nit is my view that the highest that the plaintiff 1::an 
say is that because of the injuries I was prevented 
from putting myself within the class of persi:ms 
eligible for promotion. Having come to this view I 
think the proper approach is to regard the pain ,rnd 
suffering which precluded her from putting her:,elf 

within that class as part of the loss of ameni :ies 
and pa in and suffering." 

In practical terms, therefore, the evidence of Dr. D�vonlsh did not 

cause the trial judge to award damages consequent on her disadvantage in 

relation to promotion, which indeed was the purpose for which he had been 
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called. I make this review in order to put into context the complaint now 

being considered. 

Dr. Devonish was in fact the husband of Miss Carol De vis, Counsel for 

the appellant. As a professional person she maintain,3d her maiden 

description and carried on her practice under that name. The fact of her 

relationship with Dr. Devonish, the witness, was not disclosed and Counsel 

for the respondent was not aware of it. 

The hearing of the appeal was part-heard and adjourned sine die. It 

then came before the court for continuation on the 3rd March, 1999. 

In an affidavit sworn to on the 2nd March, 1999, and filed in the 

court, Mr. David Johnson, Counsel for the respondent, deponed that in late 

April 1999 he received information, of which he was not prnviously aware, 

that Dr. Devonish was, at the time he gave evidence, and is, in fact the 

husband of Counsel for the appellant, Miss Davis. This information he 

confirmed on March 1, 1999, by making direct inquiry of Mis�. Davis. 

Mr. Johnson contends in his affidavit that the e1Iidence of Dr. 

Devonish was proffered to establish the following: 

(a) that the plaintiff /appellant was an exceltont
teacher active in university service;

{b) the plaintiff/appellant was above average in the 

areas of research and publications and had a good 
memory; 

{c) bearing in mind the potential and achievement 

demonstrated by the plaintiff /appellant up to 1 9E:9, 

all things being equal it was expected that the 
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plaintiff/appellant's application in 1993 for a senior 
lecturer's post would have had a very good chance 
of succeeding. He evaluated this chance at 80%. 

Mr. Johnson maintained that the failure of the attorney-at-law, Miss Davis, 

to disclose to the court the fact that her witness, Dr. De·1onish, was her 

husband had the following effect: 

"(a) it precluded the Honourable Court from 
properly assessing whether the evidence of Dr. 
Devonish was unbiased ('unvarnished') ,:ind 
consequently to either accept or reject the s,1me 
having regard to the existing circumstances; 

(b} it prevented me from testing Dr. Devoni.!:h's 
credit as an unbiased witness given the benefit 
that his said evidence may have afforded to the 
plaintiff/appellant and by extension to his wife." 

Mr. Johnson, therefore, maintained that there was .3 duty on Miss 

Davis to disclose to the court the relationship between t1e witness, Dr. 

Devonish, and herself, that the non-disclosure was material and that 

Counsel's failure to disclose severely prejudiced the defenciant's case and 

goes to the root of this appeal. 

The court adjourned the proceedings and on resumption Lord Anthony 

Gifford, Q.C., requested and obtained the permission of thu court to make 

submissions as amicus curiae and the contrary propositions were contended 

for by Mr. Charles Piper who now appeared, for the purposes of this 

argument, with Mr. Johnson. 

The question then which has to be determined at this �.tage is whether 

there was a duty on Counsel (Miss Davis) to reveal a matmial relationship 
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with the witness (Dr, Devonish} c�lled by her to suppo1't th@ claim for 

damages. 

W@ heve no, been provided with any authority to support the 

proposition that Counsel in a civil action has a duty to disclo!,e to the court a 

special relationship such as arises in this case between himself/herself and 

the witness called to support the client's case. The fact, h'.)wever, that no 

authority has been unearthed to this effect does not remove from the court 

the duty to examine the issues raised on the principles govmning Counsel's 

conduct in a hearing by the court. 

The first question would be whether Counsel or the client would have 

received an unfair advantage by the non-disclosure. 

I understand Mr. Johnson's position to be that had h{i been aware of 

the relationship he may have probed the witness more as:,iduously in his 

cross-examination. 

lf I can interpret this to mean that he may have suggested that Dr. 

Devonish had skewed his evidence to favour the plaintiff b1�cause his wife 

was the plaintiff's Counsel, without any basis on which to make such an 

obnoxious suggestion, this would have been in breach of the juty of Counsel 

not to make statements or ask questions merely scandalous and intending 

only to insult or annoy the witness. Counsel must have some satisfactory 

basis before he or she can launch such an attack on the witr1ess' credibility. 

It is not suggested that Mr. Johnson had any such basis. I find it difficult, 
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therefore, to unearth a legitimate purpose which would pe·mit Counsel to 

probe in this manner. 

I cannot find also in the canons of professional ethics any provision 

creating a breach because of a non-disclosure by Counsel of her relationship 

with the witness. Indeed, if Counsel had disclosed to the court her special 

relationship with the witness it may well have been interpretE,d as an attempt 

to have the trial judge favour the witness by virtue ot that personal 

relationship with Counsel. 

Mr. Piper has frankly stated that there is no questior of professional 

misconduct being canvassed and has identlfied the relevant questions to be: 

( 1) whether or not there has been non-disclosure of a ma1erial fact in the

circumstances of the case; (2) the nature of the non-disclosure through its 

effect. 

He raises the possibility of bias because of the relationship, which 

would remain secret because of the non-disclosure. We will need, therefore, 

to apply the principle being canvassed in relation to the fa:;ts of the case. 

This non-user of her husband's name by Miss Davis has not come into being 

for the purposes of the case. In our modern world, it is not particularly 

unusual amongst husbands and wives who practice or belong to differing 

professions. The materiality of the non-disclosure to the facts of this case 

eludes me. 
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Mr. Piper has asked us to examine the duties of Counsel in the 

conduct of a trial. He has made reference to the dicta of Lord Esher, M.R. in 

Re: G. Mayer Cooke (Times Law Report for week ending 20111 /1888 Vol. 5 

page 407), in dealing with the duty of a solicitor that: 

"He had however a duty to the court, and it was 
part of his duty that he should not keep back from 
the court any information which ought to be before 
it.,, 

I doubt very much whether in 1888 Lord Esher would have been 

contemplating a position in which a female practising CounsE:I would have as 

witness in a case a husband who was also a professional person giving 

professional evidence, and there being no disclosure that Counsel was the 

husband of the witness because they practised under differer1t surnames. 

The inhibiting social shackles on the ladies of th;n age did not 

accommodate the emergence of such a phenomenon in tre 19th century 

either in England or in Jamaica. 

Reliance has been placed on Meek v. F/sming [1961] 3 All E.R. 148 

where the defendant who gave evidence had been a Chief lm:pector of Police 

but was at the time of the trial a Station Sergeant, having :Jeen reduced in 

rank by virtue of a disciplinary breach. This reduction in rank was concealed 

on the advice of his lawyers. At his trial he attended in civilian clothes and 

was referred to as Chief Inspector despite his demotion and paraded as such 

with the full agreement and collusion of his lawyers. That deception led to 

the order for a new trial, fresh evidence having emerged as to the true status 
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of the witness at the time of giving evidence. Holroyd Pearce, L.J., at page 

153 stated: 

"Where, however, the fresh evidence does not 
relate directly to an issue, but is merely evidence 
as to the credibility of an important witness, 1 his 
court applies a stricter test. It will only allow its 
admission (it ever) where, per Tucker, L.J., in 
Braddock v. Tillotson's Newspapers, Ltd. [1949] 2 
All E.R. 311; {1950] 1 K.B. 53; 

'the evidence is of such a nature and the 
circumstances of the case are such that no 
reasonable jury could be expected to act on 
the evidence of the witness whose character 
has been called in question', 

or, per Cohen, L.J. [1949) 2 All E.R. 312; [1950] 1 
.B. 56, 

' ... where the court is satisfied that ·:he 
additional evidence must have led a 
reasonable jury to a different conclusion 
from that actually arrived at in the case.' 

Counsel for the plaintiff claims that the fmsh 
evidence in the present case satisfies even t1at 
strict test. Whether that be so it is not necessary 
for us to decide. 

Where the judge and jury have been misled, 
another principle makes itself felt. Lord Est1er, 
M.A., in Praed v. Graham (1889) 24 O.B.D. 55
said:

'If the court can see that the jury in 
assessing damages have been guilty of 
misconduct, or made some gross blunder, or 
have been misled by tha speeches of the 
Counsel, those are undoubtedly sufficient 
grounds for interfering with the verdict .. .' " 
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Mr. Johnson's affidavit is in fact in the nature of fresh evidence and to 

merit consideration its relevance has to be established. 

In the instant case, there is nothing to suggest that th13 trial judge was 

misled by the fact that Miss Davis practised in the name she had always 

used professionally and did not disclose that Dr. Devonish, tl1e witness, was 

her husband. The relevance of that fact to the trial judgE!, in making his 

determination in the case eludes me as, indeed, the rE levance of the 

contents of Mr. Johnson's affidavit. 

Nor does the complaint find support in the passage from Lord Reid's 

judgment in Ronde/ v. Worsley [19691 1 A.C. 191 at 227-228 which states 

that: 

"Every Counsel has a duty to his client fearlessly to 
raise every issue, advance every argument, and ,:isk 
every question, however distasteful, which he 
thinks will help his client's case. But, as an officer 
of the court concerned in the administration of 
justice, he has an overriding duty to the court, to 
the standards of his profession, and to the public,

which may and often does lead to a conflict with 
his client's wishes or with what the client thinks 
are his personal interests. Counsel must :1ot 
mislead the court, he must not lend himself to 
casting aspersions on the other party or witnesses 
for which there is no sufficient basis in the 
information in his possession, he must not 

withhold authorities or documents which may tell 
against his clients but which the law or the 
standards of his profession require him to produce. 
And by so acting he may well incur the displeasure 
or worse of his client so that if the case is lost, his 
client would or might seek legal redress if that 
were open to him." 
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Complaints against Counsel in these regards must establish the 

malafides of Counsel and none appear in this case. Furthermore, even in 

cases of professional misconduct by Counsel in a specific case it does not 

necessarily follow that the effect will be the allowing of an appeal on that 

ground and ordering a new trial. The likely consequence of ·:he effect of the 

misconduct on the determination of the court in the trial is what is relevant 

to a judicial decision as to whether to allow an appeal or not. 

lt is necessary to note as far as unprofessional conduct is concerned 

that no trick or deception is unearthed with respect of the conduct of the 

trial by Miss Davis. 

I can, therefore, find nothing in the canons of ethics governing the 

practice of the legal profession which had been breached by Miss Davis in 

practising in the name in which she has always practised ;md calling as a

witness the Head of the Department at the University to which the plaintiff 

was attached to give a professional assessment of the effect of Mrs. 

Shields-Brodber's injuries on her career path which could in any way affect 

one way or the other the assessment of the determination of the trial judge 

in this regard. 

I would rule, therefore, that the application to order a new trial, 

consequent on the allegations in Mr. Johnson's affidavit, be rl3fused. 
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I am grateful for the full exploration by both Lord Gifford, Q.C., and Mr Piper of 

the issues raised. 

HARRISON, J. A. 

Downer, J.A: (Dissenting) 

An important point of law has arisen during the course of this appeal. This Court 

has to determine whether Miss Carol Davis of counsel had a duty to disclose to the Court 

below that the witness Dr Hubert Devonish the head of the Department of Language, 

Linguistics and Philosophy at the University of the West Indies was her husband. It is a 

matter which touches and concerns the inherent jurisdiction of this Cowt recognised by 

section 5( 1 )(b) of the Legal Profession Act. The jurisdiction is exercised to ensure that 

the highest standards of conduct by counsel are maintained in the administration of 

justice. Carberry J.A. put it thus in W. Bentley Brown v Raphael Dillion and Sheba Vassell (1985) 

22 JLR 77 at page 94: 

"Apart from these statutory provisions, the courts exercised 
over solicitors and attorneys an inherent jurisdiction as they 
were officers of the court, and as such bound to do wrui.t 
was considered right and just, regardless of whether or net 
they were liable in law. For example, undertakings given 
by them in their capacity as solicitors were enforceable hy 

the courts whether they created a legal obligation or not: Re 
a solicitor ex parte Hayles (1907) 2 K.B. 539 (1907) A.I 
E.R. 1050; United Mining and Finance Corpn v Beecher (1910) 2 
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"Every counsel had a duty to his client fearlessly to raise 
every issue, advance every argument, and ask eve�, 
question, however distasteful, which he thinks will help hi:; 
client's case. But, as an officer of the court concerned i11 
the administration of justice, he has an overriding duty to 
the court, to the standards of his profession, and to the 
public, which may and often does lead to a conflict with hi:; 
client's wishes or with what the client thinks are hi:; 
personal interests. Counsel must not mislead the court, he 
must not lend himself to casting aspersions on the other 
party or witnesses for which there is no sufficient basis it1 
the information in his possession, he must not withhold 
authorities or documents which may tell against his client:; 
but which the law or the standards of his profession require 
him to produce. And by so acting he may well incur th: 
displeasure or worse of his client so that if the case is lost, 
his client would or might seek legal redress if that were: 
open to him". 

Then Lord Reid continues thus at page 228: 

"Is it in the public interest that barristers and advocate i,
should be protected against such actions? Like so man;1 
questions which raise the public interest, a decision on,: 
way will cause hardships to individuals while a decision th: 
other way will involve disadvantage to the public interest. 
On the one hand, if the existing rule of immunity continue; 
there will be cases, rare though they may be, where a clienl 
who has suffered loss through the negligence of his counsel: 
will be deprived of a remedy. So the issue appears to me to 
be whether the abolition of the rule would probably bi: 
attended by such disadvantage to the public interest as to 
make its retention clearly justifiable. I would not expect 
any counsel to be influenced by the possibility of an action 
being raised against him to such an extent that he would 
knowingly depart from his duty to the court or to hi�; 
profession. But although the line between proper and 
improper conduct may be easy to state in general terms, it 
is by no means easy to draw in many borderline cases. A 1: 
present it can be said with confidence in this country that 
where there is any doubt the vast majority of counsel put 
their public duty before the apparent interests of their 
clients. Otherwise there would not be that implicit truH 
between the Bench and the Bar which does so much t,:i 
promote the smooth and speedy conduct of th;: 
administration of justice. There may be other countriei, 
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his views upon the matter but I do not believe he has any 
power over counsel save to report him to the Benchers of 
his Inn. But while the barrister is not an officer of the cow 11: 

in that sense he plays a vital part in the proper 
administration of justice. I doubt whether anyone who hai: 
not had judicial experience appreciates the great extent to 
which the courts rely on the integrity and fairness of 
coun�el in the preientatkm of the cas�. I do not propos� to 
expand this at very great length, for it has been -developed 
in the speeches of those of yoyr Lordships whg bl:lv•� 
already spoken upon this matter; but while counsel owes :t 
primary duty to his client to protect him and advance hi:, 
cause in every way, yet he has a duty to the court which in 
certain cases transcends that primary duty". [Emphasis 
supplied] 

The summary orders adverted to by Lord Upjohn are explained in Re Suei, [1892] 2 Q.B. 

446 by Lord Esher and Geoffrey Silver and Drakes v T.A. Barnes [ 1971] 1 All E.R 4 73 cited with 

approval by Carberry J.A. in Imperial Life Assurance Co.v Judah Desnoes and Co. ( L 983) 23 J.L.R. 

415 at 437. 

Lord Gifford stressed the fact that Ms Davis as counsel owes no duty to those 

who are not her clients. He relied on the following passage of the unrepcrted decision of 

the English Court of Appeal Margaret Conolly-Martin v James Joseph Davis datec 27th May 1999 

(Beldam, Brooke, Mummery LJJ), at page 6 which reads 

"Miss Smith submitted, and Mr Richardson did not disputf:, 
that as a general principle counsel owes a duty to his lav 
client to do for him all that he properly can, with due care 
and attention. Counsel owes no such duties to those wh) 
are not his clients. He is no guardian of their interests, an:I 
indeed what he does for his client may be hostile and 
injurious to his opponents. In the ordinary course c f 
adversarial litigation counsel or solicitor owes no duty t-:► 
the lay client's adversary. 

These general proposition of law are, in my judgment, well 
settled. See Orchard v South Eastern Electricity Board [1987] 1 QB 
565, 571F-G and 581B-C; Business Computers lnternationa1I

Limited v Registrar of Companies [1988] I Ch 229, 239F-240O: 
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case of mental impairment. There is nothing to indicat<:: 
mental impairment. She is now writing a book. Thos,:: 
cases are not helpful. 

It is my view that the highest that the plaintiff can say ii: 
that because of the injuries I was prevented from putting 
myself within the class of persons eligible for promotion. 

Having come to this view I think the proper approach is to 
regard the pain and suffering which precluded her from 
putting herself within that class as part of the loss of 
amenities and pain and suffering". 

It would be appropriate that the retrial on this issue should be before a different judge. 

Only then would it be appropriate to consider the grounds of appeal. Tb!re ought to be 

no order for costs for this aspect of the appeal. 

RATTRAY, P: (RETIRED) 

Consequent on my retirement from the Court of Appeal the following is the 

appropriate order: 

By a majority the hearing of the appeal is to recommence. 




