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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 62/91

BEFORE: THE HON. MR. JUSTICE ROWE -~ PRESIDENT
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

BETWEEN RUEL SAMUELS PETiITIONER/APPELLANT

AND NORM# ELAINE SAMUELS APPLICANT/RESPONDENT

Dennis Goffe, instructed by Myers, Fletcher
and Gordon for the Appellant

Anthony Pearson and Mrs. C. Beecher-Bravo. instructed
by Playfield, Junior, Pearson & Co. for the Respondent

February 17 and March 9, 1992

ROWE P.:

On July Z1, 1991 W.k. James J. {(ag.) ordercd that the
appcllant (hereinafter “the husband") should pay to tne respondent,
(hereinafcer "the wife") the sum of $3,000.00 per month by way of
maintenance from sugust 1, 1991. Mr. Goffs challenged that order
on the grounds that:

/

wa) the judge was wrong in law to rule
that the allegation that the wife
had commitied aduliery was lrrelevant
on an application for maintenance;

(L) there was no evidonce to shew that the
nusband had means to pay $3,000.00 per
month and furcher that the judga ought
to have found that the wife was able to
maintain bherself;

{c) the judge failed to tase into account
the catastrophic decrcasa in th2 husband’s
mcans since 1978 and wrongly increased a
voiuntary payment of $£2,00¢.00 per month
by 5C% due to inflation.



Vle dismissoda the appeal and set cut hercin our reasons.
The wif¢ causcd a neotice of her intention to apply for
mainienance to be s.rved upon the husband on October 26, 1950.
This drew a responsca from thoe busband in an affidavit sworn to on
Ist Wovembor 199C and scrved on Heovember &, 19%0 in which he
alleged that ho had no means of his own and fursther that his wifc
was dis-entitled to maintenance as she had duraing the course of
the marriage committod adultery. On March 5, 1991 dacrez nisi
was granted on the husband’s pevition., Then on hpril 11, 1991 the
wife issued a2 summens roturnable on May 7, 1991 saecking alimony
pending suit. On that day Reid J. (ag.) mada an interim order.
The summens was ro-issucd for May 27, 1%¢1 when Clarke J. made
several orders including an order granting leavs to tha husband
to file further affidavits. This was done and on June 27, 1991,
W.h. James (ag.) heard the application for alimeny pending suit
and delivered his resarved decision on July 31, 199i. Unfortunately
his judgment did not form part of tha Record.
ot the outset of the hearing before W.i. James J. (ag.) the
Court was askoed to rulc con the relevancs of the husband's allega-
tions that his wif: had during the cours: of ihe marriage committed
adultery. The allegation had been denied by the wife. Basing him-
self upen section 12 of the Maintenance nct, Mr. Goffe argued before
the Court below and again bufore us, that a wif¢ who has committed
adultery is not ¢ntitled to maintenancce. So far as is relevant
section 1Z of the Maintenance act providos:
"For “hc purpeses of this wct; c¢very man
shall be liablec and is hercoby required
to maintain his wife, irrespective of
her being able to maintain herself:
Provided always, that no order
for the payment of any sum of
mon:y by the husband of any
married woman shall be made
against such husband, undeor
the provisions of this sact;
if it be proved before the
Court to which application
for such order is made that
the wife has comnittad

adultery (unless such adultery
has been condoned), ..."




Applicairions undexr tha Maintenance act can only be made
in the Resident Magiscrate®s Courts and in the Family Couris -
sec sections 5 and 7 of the Judicature (Resident Magistraces) Act
andg secricon « of tne Judicature (Family Courc) Aci. This appli-
cation for alimony pending surt was not uriable in a Resident
Magistrate's Court, was notv made in such Court and was not governed
by the Maintenance ict.

Hlibough 1+ has been amended from time to %fime up to the
year i5u7, uhe lMawin'enance Act is a very cld statute first enacied
in 1881. The social and philosophical basig for section LZ of that
Act,; mey have long disappcared, nevertheless if one has recourse to
the provisions of rhat ice onz is bound by its spiri: and its
letter. Mr. Goffe's lawent that a perscn’s rights should not depend
upon the forum in which he choosos to litigate lias meric, but his
plea for generality 1n the law relating to maintenance cannot be
achieved without sietutory basis.

The Matrimonial Causes Act which came into force in 1989
enables a wife te apply for maintenance for herself if the husband
fails o provide re¢asonable maintenance for her. This she may do
under section 25 whether or not theie is in existence a pecition
for the dissoluvicn of the marriage. Where, however, as in the
instant case, there 1s a pending petition for dissolution of the
marriage, the wife may apply under section 20 of the Act for main-
tenance pending suil., OSecvion 2u(i) of the iAct enables the Court
to make a secured provisioen for +he wife's maintcnance upon dissolu-
tion of the marriage and expressly provides for interim payments in

<his way:

“... and upon any petiticn for disso-
lution of marriage ihe Court shall
have powsr 1o maie lnterim orders
for such payments ¢f nacney Lo the
wife as the Court may think reason-
able."



i+l is transparently clecar rhat the Court's poewer (o gr:~
interinm payments to the wife under section 20(1) above is neiths
dependent ror predicated upcn an application for a securad provision.
Orce there is in existince a petition for cissolution, the Court
fhercfore has :he unfettored power to consider the grant of nain-
tenance pending suit,

in Valentaine v. Valencine C.ia. 28/51 (unreported judgment

deliverad on 26/2/92) this Court held thar conduct of a wife or a
husband may be relavant te the grant of maintenance in certain

exceptional cases. Woe saids

“The decided cases show thac whors the
stature cmpowers a Court to take inte
account the conduct of the partios
winon fixing the amount of maintenance,
‘conduct® there docs not maoan cenduct
which has contributed to the breakdown
of Lhe marriage. Conduct con be taken
inro consideration as a factor which
may modify the otherwisco predictable
vesult, <¢.g. financial raciilessness
in the husband or some wholly unaccept-
able social behaviour by the wifa which
suggests that in justice some modifi-
cation of “he ordegr should be mad: -
Wachiel v, Wachtel et al {1972; 1 All
E.R. 113, In the instant cas< no pro-
vision 1s specifically made in section
20(1) of the datrimonial Causas Act
for the conduct of th~ parties Lo be
raken 1nto account bui the phrase 'all
the circumstances of the case' is wide
~nough Lo encompass the <xamples of
cenduct taken from Wachtiezl's case,”

if there is ovidencs that a waf+e is living in open adultcery
at the time of the hearing of the application for maintenancae panding
suil that would b: & circumstance which the Court could take in*<
consideraticon to detormipne whether to grant interim maintepance cv
the guantum therecf. But ‘he allcgation or cven the proof of
adultery by a wif. is not an absoliute bar to the grant of mainienance
pending sult undexr the provisions of seéction 20(1) of the Matrimonial

Causes Act.



o b

in the instant case there was no allegation that the wife
was at the cime of fue hoering of the application committing
adultery and there was evigence to suggest that the husband and
wif: had lived and cohabited together afier the alleged adultaerous
incident which is said to have occurred at somc time prior to 19d4.
Having seen the affidavits in the case, the learned trial judge was
correct in holding ithat rhe wife's conduct was i1rrelevan: te the
proceadings. When, however, he found that 'all the circumstances
of th2 case’ 1n sectiwn 20(i) of the Matrimonial Causes Act, does
noi. include the conduct of the wife. Lo was stating the rule too
wid<ly, bui in any cvent such a finding was unnecessary for the
resoluticn of the watiers before him.

Orn the guestion Oof quantum, Mr. Geffe submitted that therxe
was no evadence to contradict thoe appellant®s statements that he
was retired and had no incene of nis own, while the wife was able
to work and could <arn extra monoy from ront oxr boarders. The husband
exhibited some scatic bank accounts, but significantly did not ex-
hibit the acccunt cover which he said he had a pewer of attorney and
from whicn he made withdrawals for his porsonal use., 1t was clear
from his atffidavits and bis sworn cvidence that the husband once
controlled companics which operated in tens of millions of dollars
and that although the companies are not now trading he still main-
taing an office end svaff in Kingston and a house with a s+aff in
Manchester . The husband has made it plain that he 1s not a bankrupt.

A judge sitting in Court in 1551 was bound to take inte
consideration the current cost ¢f living so as to bae able to determine
the rcasonable reqguirements of the wife. 'This husband was said by
the wife to "coniinue to live in a very comfertable life-style and
to cnjoy a lot of forecign travel.” His yespense was that the foreign
travel which he e¢njoyed was paid for by his son and foster daughter
whom he visited from time to time in the U.S.A. Significantly he did

not comment upon the allegation as to the comfortable life-style that



he maintained. There was, thereofore in our view, sufficient
evidence to lcad the judge to tha conclusion that the husband had
the ability to pay the sum of $3,G00.C0 meonthly as maintzcnance

pending suit. Accordingly, wc dismissaed the appeal.

WRIGHT J,A,:

i agree.

GORDON _J.A.:

I agree .



