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Dr. L.G. Barnett & Miss Leila Parker for
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CAREY, J.A.

This is an appeal against an order of Thecobalds, J.,
dated 5th November, 1991 refusing to set aside an ex parte order
dated oih May, 1991 made by XK.u. Hoarrvison, J. (ag.) wile granted
tlie respondent leave to apply for certicrar: to guash an award by
e industiial Disputes Tiribunal in favour of the appellant. The
tribunal found that cthe uppcellant was unjustifiably dismissed Ly
his employers, Aiy Juamaica Limited, ana awardea as follows:
“{1) Myr. Sampscon be reinstated
without loss o pay, L.¢. Do
4.5,658
(1) thot he be paid his salary ana
such allowances ae ney be cuc
to him as from the lst Ocuobern,
159g8.¢
The appellant submittced one greund of cppeal, which was
in the following form:
“The learned trial judge completely
misscea the point in ground C of chic

motion dated Sth wovember, 1991 which
was

'that no crzor of law is z=lleged

on the face of che wward impugned

o: in the procesdings '<ading therete.”
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This ground is startling in its samplicity if vhe manner in whach
Mr. Mccaulay, ¢.C. initially pui his argument .o Dy way ©o juage.
lHe contended that the judge was cntitled to 1o valy on the Lerms
of the award as recited above; to discover the error on the face
of the awara. Those Lwo scniences disclosed 1o 2rror on its face,
he said. In the result there could e no baslis for the grant of
leave for certiorar.. He 2lso argued that no eiror of law was
alleged in the grounds of the appllication for certiorari, on the
focting that no particulars of the basis cf ¢ ror were piovided.

it might not be amiss at this junciture te detail ihe
girounds of that applicacion, which are as una.r:

“{1l) the decision of the Tribunel is
arbitrary and capricious, and
ne reasonable Tribunal ccala
pessikbly have arvived at such a
decision in the circumstaaccs
of the casc;

(ii) the tribunal failed to tah2
into account relzvant cons .deca-
tions wnd/or gave unduce we ght
to irrclevant considerations,

(i1i) the Tribunal crred 1n law aad/or
acted in excess or abusce of iis
jurisdiciion in making an Avard
which 1is whoily unsupportea 2y
the evidence;

{iv) the Tribunal erred in law in
holcding that ithe fact that
Mr. sampson was or claimed taat
ne acted as an officey of th:
Jamaica Pilots' association
wnd/or that. he had noet bee:
given an gpporiunity ©o exyl in
his position made his disr. ssal
unjustifiable.”

As co lack of particularity, 1 woulu ha'n chought these
grounds arc as precisc and clear as can be. fShey arse. in my view,

: X, . — w——
unexceptionable because tne respondent womld have more than adeguate
notice of the case he nust be prepared to meet. They appear in any
reputable book of precodents: see Alkins Courkt Foms 52 ond Edition]
Volume 14 Forms we. 23 and 27. it is difficuly o appresiate what

further condescensions zould be included withoui .ctiing out the
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argumenis in suppcrt of the respective grounds. The cases of

Taplin v. Taplin (18&3; 13 P.DU. 100 and Muxfettv. Smith {ldu7]

12 P.D. 11¢, relied uvpon by counsel; were unhelpful. bLoth cases
were concerned with grounds of appeal which allege misdirection.
Iin those cases, by osder ¥aXIX 1., 3 R.b.C. parciculars, where mis-
direction is alleged, must be given. But for the eminence of
counsel, I would have thougnt this point guite unarguable.
Certiorari lies tc guash cerror of law cn the face of the

record of inferior courcs and statutory triburaleg, not guash
aworcs of agbitrators. Error of law on the fuce of the award is
referable rather to arbitration proceedings. n ke Jones and
Carter’'= Arbitration (1922; 127 L.T. 622 Lord Sterndale, M.R. at
P. 625 poinced this out. He saild:

"eeo Bul 1t must always be rememdered

that an error on the face of an award

i$ a very restriccteG thing indeed.

It must appear on the face orf the

award that the acbitrator has gon:

viiong, and it 1s not legitimaie

refer to anything outsiace the awacd

Lo show that he has gone wrong. o

is @ very narrow giound indecd. ind

has to be adminictered with great

care in oxder that extraneous

consideraticons nol appeaxring on the

face of the award may not be

intreoduced into the macter.”
Both Warrington and Younger, L.JJ., expressed themselves Lo the
like effect. It shoulé be cbserved that che veason for tiis

4

approach iz that the court‘s power -to intesfere viin arbitravion

i
awards is governed by certain technical rulies iv cegpect of which

see Kelantan Government v. Duff Developwent Co. Ltd. {1923 A.C. 39%.

Whaw consiitutes the record was considere ! in R. v. Nat .

Bell Liqucrs Ltd. (19%22] All E.R. Rep. 335. The following 1is

extracted from the headnote:

“ On an application for certiocrari

a superior court has no right to '
looik at the evidencs adduced beIiorc

the inferlios court to ascertain

wheviicr or nol iv is sulificient to

sustain th2 convicuion sought to be

gquashed, and, 1f iv considers the

evidence not te be suificient; 1o
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“quash che ccuviccion., Want i
gsufilcient €Vidence GUEs NoT IULe
the cenviciion ene p:oncunccd
Lthout jurisdicticn, Sne supericr
court can conly have regasd to whas
appears on the face of ikt zeooed
of the convicrticn, and ocxtganc oty
evidence Lo prove ¢rror, sucih 18

the depesitions, ..€ noc admissible.”

Thet vicew hau net changed three decades later. D2nnang; L.J. in

R. v. Northumberland Ccmpensation Appeal Tribunal. IEx parie thaw

(19521 1 A1l EJR. 122 ac¢ p. 130 obsaorved:
Yeee wWhat, then, is the recoriy Il
llas been sald to censist of all tliose
documents which are Lept by th2
traibunal for & permanani nemcrial
znd testimony of their proccedings:
see slackeione's Ceormentaries,
vol., Iii; p. Z&. Lut it must be
noted that, whenever there was any
guescion as to what should, or should
not,; b¢ included in the record of any
fribunal, the Court of King‘s Lench
used to determine iu. it did ic in
this way. When the tribunal sent
cheir record to the King's Bench in
answer to the writ of certiorari,
this recturn was examined, ana, i1f
it was defective or incompiete, .t
was qu~<uuu° sce Apsley's Case 11671
Sty. ub; 62 BELR. 4%, R. v. Levermore
it1l700), L Salk, 146, 5L E.R. 135;
1¥ Digest 571, 3511 and Ashley's “ase
097, Z Sulk. 479, 91 Z.R. 4125
16 Digest 470, 494. olternatively,
the t&;ouna¢ might be ordered to
compleie 1t: Williams v. Loxd Bagct
11824 4 Dow. & Ry. ¥.u. 315;
2 L.J.0.0.Rab. 152; 4v Digest 4306
2993 znd K. v. Warnford (1¢<5; £ Low.

& Ry. K.o. &c9, It appeass thav tae
Court of Kind's Sench uihdYb iNL.S.ed

chatc the reccord should concain, oo
wecLte, thoe c"f WmeEns L oankorac: OF
which iniizaced the proeciedings aho
chus gave the cr;uun~l its jurisdice
cict and also che docunesit winic':
coniainid Lheiy adjudicacien.  hus
in the ¢ 1d days the recora sont up
DY e tuvslices uad, in thoe casc of
G oconviction, ©o yecice iLhe infoonma-
ticn in ius precise Lzims, and in
the case of an order which had been
declided oy guarter sessions by way
of appe«l, ihe recoid had to sev oul
the ord s sppealed from. sce Anon
(18975 L B-lk. 479, S1L E.R. 414

33 Digest 53S0 1oll. The record

had 2iso wo set out the Ldjudicas
tion, bu. 1t was never necassary

Lo sew oue the reasons: ses
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“South Cadbury (inhabitants)v.
Braddon, Somerset (inhabitants)
{1716; Z Salk. 607; $1 E.R. 5.5;

33 Digest 403, 1131, nor the
cvidence, save in the case of
convicuion. Following these cases.
= think the record must contain .t
leasi the document which initiates
the prceceedings,; the pleadings.

if any, and the adjudication, bput
not cthe evidence, nor the reasong,
uniess the tribunal checses Lo
incorporatce them. 1f the tribunal
Gees stais itse reasons, anc whose
reasens are wiocng in law, ceiciorar:
liecs to quash the decisicn.”

Four decades cn, things arc not guite che same. The concept

¢f jurisdiciion is nuch wider in scope than i. was hitherto. In

Anisminic, Ltd. v. Foreign Compensation Commission (1969 2 A.C. 147
the House of Lords had rerormulated the concepe of jurisdictional
grror to embhrace almesc any errvor of law. Loxrl Pearce at p. 233
expressed himsclf in these terms:

" Lack of jurisdiction may arisec in
various ways. Therc may be an absence
of those formalicies c¢r things which
are conditicns precedent to the
tribunzl having any jurisdiction 10
embark on an enguiry. Or the tribunal
may a% the end make an order that it
has no jurisdiction to make. Or ia
the incervening stage, while engaged
on a proper enguiry, the tribunal
way depart from the rules of natur:l
susuice; or ic may ask iiself the
Wrong questions; or 1t may take 1nto
acccunt matiers which it was not
Girected to take 1ntc acccount.
Thercby it wouvld step oucside 1iis
jurisdiction. It would turn its
genguisy intoe someching not direc' o
py Pariiuament and fail to aake U2
enquiry which Parliament dia dirci.
Aany ot these things would ceusz s
purported decision to be a nulli y.
Further :t is assumed, unlecss
special provisions provide other-
wise, that the tribunal will maka
its enquiry end decision accordind
te the law of the land. Fcer that
reason the courts will intervene
when it 1s manifest from the record
that the tribunal, though keeping
within ils mandated area of juris-
diction; comes Lo an erronecus
decision :through an ecsrer of law.

in such a case the courits have
intervencd Lo correct the ervor.”
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it should be noted that an award of the Industrial Disputes
Tribunal is challengeable as is ordained by sect.on 12 (4) {(c) of
the Labour Relations and Industrial Disputes ALclL -~ "on a point of
Law." The phrase "on a point of law" is thal used where a right
cf appeal iz being conferred. I would sugges: that the scope cf
the enquiry which the court undertakes :n cesting the validity of
avaras under this fAct is nuch wider than that undertaken in
tiorari proceedings, simpliciter, That pcrhaps explains the
practice in this country of including in .he record the evidence
taiken ac these tribunals. at all cvents, wiwen the matter raaches
the level of the Full Court. AL che stage of leave, an affidavic
verifying facts 1s filed for the use of the jidge.
in support of their application for leeve, the respondents
exiibiced to their affidavit a nunber of documants viz
“{a) the letter of dismissal of
lii. Wesley Oampson issued by
the Applicant and datced
April 5, 1988, marked 0.8.%.;
(b) the lettex from the Yribuna
dated April 13, 1966 advisiag

the Applicant of the zeference
of the dispute tc it, markec

Debiady
{Cci the brief filed with the
Traibunal by the Jamaica Aii-

line Pilcte' Association on
benalf ot Mr. Wesley Sanpson
marked ¢.5.3;

the bricf filed wizh the
Trabunal by tie Applicant,
marked O.S.%.7

—~
o
S

Mi. Oswald Simpscn, the Director of administration with

responsibility for personnel and industrial relations of the

respondents' company, d:2posed so far as materia., as follows:
"3, At the hearing by the industrial (sic,
Tribunal Mr. Wesley Sampson admitted

mnaking the allegationg in guestion on
a public radio broadcast programmc.

-
o .-
6. In the subsequent heavings buofors

the Tribunal there was no evidence to
support cie sald ‘allegations &G 1t wou
manifestly demcastratsd chat che said
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“allegations were false masleadin:
and/or cxaggeratod.

7 The cvidence showed cledly
that Mr., sampson intended co (. spi.-age
the company and his superior cificers.”

Mr. Macaulay argued that these facts providec ao material on which

creiion Lo grant leave. s he

A

the judge could hLave exercised his Gi
put it, this was not the record on the face of which, errox of law
coula be sougnti.

in my opinion, the macerial with whick ‘he judge was provided,
is helpful as to what was advanced and argued efore che trikunal.
This material includes the terms of refercncc; the briefs of the
respective parties which are in the nature of -pleadings and the
adjudication. The affidavit also gave a sumniry or review of the
facts before the tribunal. Itwas necessary tc give these facts
seeing that onc of the grounds advanced was that the tribunal acted

in excess of jurisdiction. Where this is the ¢round, affidavit

evidence is admissible. See per Denning, L[..J. in R, v. Northumberlapd

Compensation Zppeal Tribunal supra) at p. 131. Tie judge was at
liberty therefore and acted yuite properly in examining the
documents to which I have rceferred in determininc whether a point
of law ~rose for the adjudicatics ¢f the Full Court.

n my juagment the grounds filed constitut: joints of law
or tn'nﬁn the tradi tonal language of cervtiorari, errors of law.
In Judicial Keview of Admimistrstive oction by & ... de smith

{3rd edicion) at p. 117 the learned writexr poirf20 cuii
“Tfhe concepu of error of law inc.ud.:s
thi giving of r=asons that ave led 11
law or (1if there 1s a duvy to g.ve
reasons) inconsistenc, unintelligible
cr; it would seem; substanuvially 'n-
adeguate. 1t includes zlso the
applicaticon cf a wrong legal tesi to
the facts found, taking ircelevart
conside:ations into accouni and
failing to tuke relevaant consides : .ions
into acceount.”
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L conclude therefcre, that Theobalus, J., came to a
correct determinaiion in declining to set aside Lhe ex parte order
and I, for my part, would not interfere with _he execcise of his

discretion. 1 would dismiss the appeal with osts to the

respondents.

WRIGHT, J.A.

L agree.

WOLFE, J.A. (AG.)

i agree.



