JAMAICH

iN THE COURT OF LPPEAL

SUPREME COURT CRIMINAL APPELL WO. 140 of 1991

BEFCRE: THE HOK. MR. JUSTICE WRKIGHT, J.4.
THE HOKN. MR. JUSTICE FORTE, J.i.
THE HON. MR. JUSTICE WOLFE, J.A. (4g.)

Leslie L., Cousins for the applicant

lichael Palmer for the Crown

Septcmber 21 and Ockober 12, 1982

VRIGHT, J.hA.:

This applicant was convicted and sontenced to death on
December 4, 1991, in the Saint Catherins Caircuit Court before
Rowe, C.Jd. {Ag.) {(us he then was) for Lhe murder of Lynval Henry
ind Robert Boll. Ho now secks leave o appeal.
The seven grounds of appeal filod resolve themselves
into two substantive grounds because Ground 3, complaining of
unfalr_triaI, was witibdrawn, and so was Ground 7, complaining
about inadcquate diroction by the txial judge. Grounds 4, 5
and & merely supplied the particulars of Ground 1 the purport
of which was:
"That the verdict of Ehe jury is unreason-
able and cannot be supportaed aaving regard
o the avidence."

Ground 2 allcges a misdirection by %ne trial judge.

The facis of the caséﬁégeakghf frightening savagery but
arce otherwise unvemarkable, theliivé'issﬁé being visual identi-
fication. Patrick Forbes 1ivg§ ahd conﬁﬁC%s business as a
shopkeeper at HEigh Mount District in the parish of saint
Catherine. There is no electricity in that area. Light for

his shop is supplicd by a shade lamp.
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Abour 2:30 p.m. on Cotober 13, 1588, Pawrick Forbes,

Jacksford McDormoti ond Lynval Honry (Jah Youth®) wore soatad
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aronnd a tabls on the piazza of Mr. Forbos® shop playing a
gaar: of dominows. Hr. Forbes sat near ks shop door with his
bactk o the wall of the shop with Jacksford McDormoit facing
him. Lynvol Honry sab ©o Hr. Forbes® righao. Light waszs
provided by » bottlo torch on the tabile. While the game
progressed, Robort Boll, o stranger to Mr. Forbes, came along
and stocd wacchiag the game. Mr. Forbos® hoad was held down
28 he paid attoniion to the gamo, Suddeniy he was joerked up
by the sound of 4 blow to HceDermobi®s hond. He lookad ep o
HeDermott falling 1o the floor of thoe piazza and two
upraised machetos. ac the time he did nov rocognize the
machete~wicldeors wio then iurnod tholr attoniion to
Lynval Henry ond Robors Boell.

MeDoxmott foll on hisz back and whon ho Iooked up e saw

the applicast Zephénizh Homilton whom o hod kunown from ohildnood

duys as "Jock® stending over him and ac heard the applicant say,
“This one dio® and then he overturnod ho iable. MoebDermaditt
was thus enabled o makoe s hasty oscape threougn the shop and
inke the dwelling housas Lehind, locking thoe grill gate o che
house as he entored.

Forbes bad cenlled oul, “Watch ouin Joabh Youth® but oob
LI TAme Lo save bim.  The machote-man atbickod both him and
Robari Bell bolh of whom could bho heard binwiing os they flad
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chw: scenc. Forbos iz bis bid o sscape hed siipped aroun

corner of the shop into dhe waltlng macunie of snother intruder
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who choppod him nn He throw himgelf bto the ground

and zolled over soveral times ioto a vem fiold. FHe bad hoard
foot~stops bohind him but when he roalisod thay were hoeauad

in ordey to ovoid

ghi—coloured shizst and

panis which hn hid,
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fn the mrentime, the men had abvempiod bo gRLD SDLYancs
o the houss whoro HeDuermont boad £ied bub wore dissuadoed by
e methor of o young baby who told thom shat he bad escaped
vhrough 2 window but thoe truth wos that MeDormots wos wakehing
wpom from a vanbage point inside.  Thav venbod fhoir rage by
sroning thoe houss,

afeer Forbes bad lain guict in o, dork for some Fifroon
ainutes and nod secing or hearing ray acavity o armed hawself

- 3. o R A w rmome e = e - I < e PEEE iy . [N, -
Wilh two stones and roturned stonlibliy w0 within eleveon vords
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of the shop - who window and door of which woro L. Thero

bofore nis gasiag cyes wers the applicanit "od ancthor mon whom

gooaid not kaow inside thoe shop. The opplicine was on choe
vondor's sids of tho counter ramoving boybilos from the sheif
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wiaile the obthor man was on Lho CUSLOMRT 8 sils.  He watchoed

Lhem for aboub sovon fo ton minutes
against tho shop. Llormoed, vhe incrudnrs £100 taking iook
imcluding a pan in which silver wae kepe.  The applicanc Look
this pan. #e soonur had they gone cuisido than thoy met
man coming dows tho zoad and he was acencked and onn Y IR fits
nin made thelyr oscapo.

Crosg-exominaiion of HoeDoomolt mad Frrbos concondosd

ROt fhey wers bolh maistokon. Booh do that the mon Choy
S and rocogaised s the applicawt oxhiblied any bandagus.

BDatoouivo § Garwood, than stacioned al sho

Linstead Polico Steiion, tostifiod that obiue 10:60 Dafi. {4
recelved a report and visited the scens. & search of the

axes rovesded thwe body of Lynval Bonry chout four chaing from
Forbas® shop in o clump of bushos on tho cmbenkment. It bore
suvecal machetc wounds asd was without bho left hand which wos

pickad up in the road. The body 2f Roborl doll with moachets
:

wiunds o bead, boack and feob was found in nnocher dirccbion

away from Forbos® shop. & frail of blood from tho shop led

Lo where Selll's budy iav.
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On &he vury next day, Octobor 1d, 1588, the officor sworoe
cut a warxant for the arrosi of the appiicont but it was nob
antil Maven 28, 1959 - over five months Latar ~ that hoe founs
oo appliczat and was ablo Lo execnce “he warrant. The appli-

conn sadd nothrag whon b was arcestod and cautionod in i

HO modicnl ovidence was available buenuse the Laboratory
with the ruelevanit rocords of e, Bunlis, who performed tho
pust mortonm axoaminalion, was destroyed by fire.

The epplicont stnlad has defoenen in the usupal MANDOY o
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Lhat is, by moans of a0 gusworn statoment foom Ll dock, vizs

"My Lord, on the Lita of Octobor, 1988,
i wig passing through High Mountain
District and rush by a gro w 0f man,
pLocen badly and chop wp, my Loxd, i
woend Lo the acctor ab Libsinad.  Xesh
by o gzﬂup of man, gob sevorni chop o
Ays my Lurd and Beating. ILowent

sl Ing
Lo the ioctor ab Linsteasd, Dx. MHOSs0E,
g got stiteh and droess on mm iamh hand
aad mioxight foob snd pon nld nip -
woearing banloges, I debh homo fwo o
Lﬁxsb WONE, & odontt know norne of dho
vyouw Homour. I onever -
of ’a:iz,\.m’ng L dontt know any of Lheso men.
- ki1l anyone,

L

On thav night I was Jdown |y ks e
my Lol Praincessfield. Hoar shouting

3o pouplo come thraugb 1 hcas
hism talling say i Rilling *gaﬂuj round
a High hwunuuagg while plaviong domino,
my Lo

WL S

I have sodhing more to Sy, wy Luiud.
Loaont D pome of whese Bon. L5 nob me
Kill ibesn my Loxd.®

Lo very lueld summing-up lasting fafty-seven ainutos
the learned Chicf Juatice {ag.) dirsctcs cho Jury,; ploacing
he necessacy omphasis on the Live issus ~ vissal ddo mtifica-
ciom.  Thoe jury roticond for just three minutes bofore FetuLning

B3
taciy verdici of guiliy.
Wikh rogard Lo Ground L of ¢ho gusiznds of appeal, which
chaelliengws the guelilty of the avidence, it wos connended chan

Lhore was no diroeb ovidonoe Lo show now tha two docsased wore
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kilied at the spot where their bodies wers found: thai therce
was no 2vidence Lo show that ihe accussed or the obther man with
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found. Accordingl: 1 SubmSsSion, Lhore was ne ciroum-—
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stanctial evidepo: from which it could bs prosumed that thaey

were a2 ones wihoe Killed (he men becausc che evidence for the

presecution placed the accused and cheo olhsy man on vhe plazza

i Patrick Forbes® snop and anside the shop and nowhere elsa.
This ground s cobvicusly misconceilvad being hassd on

a nisunderstanding of the evidence which clemrly shows that

both Henry zad Bell wore attacked at ths S0P Anu Wore chassad

as thay tried to weke thelir cscape. Furlhormore, the

wncontr@verced evidones was thal ithere was o2 trail of blood
from where bell’s body lay to Forbus® BIOD .

It was alse contended that the gualicy of ovidonce going
Lo identily was woskoned waen in cross—cuzamination Forbes said
chot ho chought it was moonlight. Dut .hot ovidenco was of
no affect bocouse ho did sob purport to hav. identified ARFONC
by aid of moonlight. He admitted thae ho wid pol sno who
choppad ajim bocauss behind i shop whaire 2¢ was chopoed was
Gark. Helvhor 6id he raecognize the appiicant whon he lookoo
up afior heaving tho blow to MoDermotc’s haad. I+ was rhe
studled view of wha opplicant in his sinp for some saven o Len
minutes which cnabicd him to ddentify him, &ad, indeod, tho
ilcarned Chiof Justice {Ag.) placed whe burden Ffou astablishing
thd epplicant’s idonbity squarely on he ovidaence of Porbes.,
Said he at page 8 of the Samlng-up g

"It is for tihe Proscoution Lo saiisty
Lhyough, ik this casae. fhe mounh
= Hr. Forbas,; really, bocouss LF you

: Forbus the whoela cos: goas,
L This is The man who wes chore
witn vha obhoers, wreaking hovoo in

Hign Mounitain on the L3Lh of Ocoobor,
19887
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The down-playing of Hebormeoi's ovidence niomned from che fact
thaet aloeough ho had known Lho zpplican: from childhood ke had
not in recent bimocs been seoing him ofnon.  He aad not evan
moptioned whon wois the lasi fime he had soosn bim.  The Jury
WoIn guite propurly diracved that MeDosmonsts cvidence as oo

£y e e by e e 2 e T i
Lhoe wnac since his

idemtity would hove boen wenkened by

ras doad ho would nol howvo

ot

nruracker nad concludod than ho
Spent much time in o position co encble Mebormowt Lo rocognizo
Lim.  Om the olher hand, Patrick Forbos ned tesoificd phint ho
and firsy come o know che applicont chrneo monihs bofors the

2000 adm bathang in o canal in che ages nnd
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Sneidens.,  He
chcreaftoer be bhnd scen him on Chroe otaor COCASLONS . Bul evoen
LE he hod nob seoen choe applicant beforce tnsl faveful night 2t

would ot bo wroasonable for the jury o bold that Lhe time

b
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¥ spent watching ihe applicant in his chop from o distanco

2idad by the lomplight provided sufficront

%‘“:
}-..
I’/
&
b
]
g
£
14

i
cppoxtunity for him Lo properly idontify him. wWhoabt cannot bo

Joas evidence of the ddonbity of the applicans

ovarlooked is

0

was given o tho Polico wikbhin miautes of the incidont, %hd

1

ground of appenl is totaily devoid of ey 1 o 1 W
The complaint iboul misdireetics 1s 28 Follows:

TEnat oo leoarned Lrial judge misguotod

‘ jury the ovidencoe of Provick Forboes

A0d che Jury sa boell. VG wanl AL
b had sown ; ¢ R Anside

oo dbenrind che countor and bhe

on i customerto sido - fond

them wway, chat Shoy é_r.,_{ L i"u_:s

51 walked op the road
was ot Lhis stage hu overhs
'{ac: el Lanval Honry) b

i

This compliini, oo, s pateotly the rosuli of coussel’s
misundarstanding of Lhoe evidence. The ovidonco given by the

Witness as il appoars at poages 23 to 24 of the rocord is as
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Aftcr mi 1lik pon tho building the twe man
un cui off Ltho shop.

Which two man?

dack and hiszs friend.

When you saw them ruoning oub of thoe building,

- -

did thoy bove anything wicn chem?

Iug, miss.

Jack aavae o cheesae pan undoi
LI howve i a
o botule of drinks in has hosd.

am hend with
o oand him have

Enyizhing olse?
Bim cxdd have toe cutlass and him did have a
filashlight.
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Waon noext hoppenad?
Thom ruo up the soad. Tho owo of il

the rood.  Afver them running uvp khe road,
thvan 5oc 2 man coming down.

Ty roan up thoe road =nd wiat nwxd happoned?
B

A ROXT DO Was comiong up oo road and Lhosa

run dowm Lhoe man and steb wp Lho man Cohrough®

chom Eood say ic was che man who Flioeg tho

Yo 50 vhag?

Hr. ¥orbos only wnll us whioi you seo.
He, Forbus you sow hem run up the rood aod

3

Gid thoy disappoear From your sighi?

il oo than heod becsusas Hom up thooo
And 6 Lol @ men up choroe Kooping on
brawling »ul.®

ion wo oo Jury .8 st page 47 of fhe cwcord and rea

"Ho said ha nad 2 saven to Lon minuic
ObsorvaLien polnt bul he wop L3 TN
Lo hear Af anybody wise was prosent and
wicn it occurred Lo him chabt only two
men ward thers, he docidoed wo make a
distracuion so he flung one of tbe
stunsas on Lo bthe building and thag
Cuusl Lha two men to leave Lhe shop;
aixd s they walked away from Lhe shop
G could now sce the side of tha nan
wnom b had racognised.  He anid he
coald sos the tups of thoe heads of
thase two mon as they wont up the road
wad 5o heard a bawling also ot chaib
Lims: whov the mon waenbt up the read,®
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Deacil Tum up

dontt roally saw Lt bul DoGenr AT going oo

.
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It 18 patont from the seyunence oFf avents that during thoe
vime whon Patrick FPorbes watched the mon in his shop he doszs not
mzation any bawling until after the mon hed loft the shop and
mneouniterad thedy final vicrin who managtd Lo wscape death

cspiite the injurics inflicted on him. Obviously, both Lynval Hoory
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and Robert Boell had ceascd being 2ble bto bawl. Wothing in fhe
evidencs supports oo coptonvien in tho geound of nppeal. It is
clear, wherefore, thnt the misdirocction compiaine2d of is worceal.

Therc 1s a0 mexrit in cather ground of appoal. Hoveriloe-

3

Loss, woe have sursoelves carefully perusod tho record of the

;

tha defencs was fairly pub to the

¥

trial and ars satisficd cho
Jury and 2ll the reguisice dircetions wiih particular refareneo
Lo visual identification woere given. Taosi EPPLALE DO TRas0on
for fouliing theo SWmRing-up.

Leave wo appoal is accozdingly rofusod.



