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FORTE, J.A.

On the 25tn hpril, 1990 irn the Clarendon Circuit Courf,
t.he applicanis were convicted for the murder of Elijah McLean
committed on the Zdth January, 1989. The maller now comes
before us as an .applicetiorn for leave to sppeal the conviction.

The Crcwn alleged that the applicants were among seven
men who encered the two~room house of the deceased on the sarly
morning of tae Z«th January, 1989 woke him, while he was in bed

with his commonlaw wifz, and his baby, pullsd him cut of the
room, and took him outside, and using machetas chopped him in
segveral places on his body thereby killing him. &t the post
mortvem 2xaminacion the doctcor found nineicen wounds on the
body of the deccascd, all of which he testified could have been
inflicted by a machete. Death was caused by shock and asphyxia
as a result of muliiple injuriszs. Of significance, were the

following injur:ics both of which in ube deoctor's opinion were
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delivered by a great degree of force.

L. a4n incised wound on the right chesk
and the nose bridge, lzngth 3 inches,
in depth one inch, cutting through
the bones.

2. An incised wourd on the left wrist
almost. completely sovering che wrist
through the joint. It was attached
only by the skin and subcuvtanecus
Ti88ucs.

The other wounds wzarce throughour the whole bedy, several to whe
head, neck,the thorax, and the flank. Op i1nternal examination
the doctor found -

- lungs were collapsed with

:2chiag »cchymosis on the surfacu
.2. pin-point haemorrhages.

B
&
ot

N

4. In the abdomen and conrants there
was a facvy liver. There was &
retro~perivonal hazsmatoma on  the
left. It was blewding into uissue&s
and 1t was causcd by a punctured
wound on the left flank posterior.
It had caused .ntcornal blaeding.

Saveral grounds of appeel werce filed by counsel for cach
of the applicants, most of which wore directed at the tresatment
by the learned trial judge, in his direction to thic jury, of
the idenvification evidencw. The major complainti however con-
cernad certain discrepancies that oxisted in the ovidence for
the prosecutiorn and the cffect that they could have had on the
credibility of the idaentification of the applicants.

in o;d@z to understand the complaint, il 1s necassary to
racord a summary of cthe evidence upoa which the prosecution
relied in proof of its case.

On the fatcful morning, ths: three withesses for the Crown,
Clement Howell, Desmond Taylor and Beryl Page, were asleep in
one of Lhe rooms of the vwo-room bouse in which the incident
occurred. They were all awakenad by sounds emanating from tho
cther room, in which the decesased was in bad with his comﬁdnlaw

wife and their baby. &4ll three witnesses, came out of their
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bed, and went to the doorway, which leads into the other room.
Thexre they saw, the applicant byron Yeung with a flashlight

i, one hand and a gun in thka othcr, Ths six other men zach

had a machate in hilis hand. Young was standing by thz external
doorway witi tha gun pointed at the deceased who was then in
nis bad. Tha othexr men including, the applicants Thomas,
Sharpe and korrison, were standing by the bed of the deceased.
The witness Howell festified that while the deceased sat on his
bad, cne of the mon chopped ham on his ferchead. All seven men
then pulled him off the bed, and proceeded te lift him bodily
out througn the extoernal deor. The decsascd, however held unto
the door, and was then chopptd on his hand by the applicant
Lorenzo Sharpe (o/c Ringu) thercby causing the injury described
by the doctor (Nc. 2 supra). The men then tock the deccased
somg distance out into the yard, where he was szen to bo
chopped several times by six of the men, while Young stood in
their midst wich his gun still in his hand. Having dona so,
the men doparted, leaving the decszased dead, and in a pool of
blood.

is11 the applicants, in unsworn statements mainctained that

Q:

they were not preseont at the scen: and had no knowledge <t the
murder of E£1ijah McLean.

The i1ssue was therofore one of idontification and the
efence was scoluly directed at the witnessos' credibility and
theilr ability, given the circumstances that existed, to correctly
identify the applicants. It is not surprising therefors that
before us, the applicants, for the most part, advanced complaints
cancerning the mannsry in which the learned trial judge dealt with
certaln aspezcis of thz 2vidence, which counssl contendsd, would

necessarily affect the jury's determination of the identification.



The contentions which arose from the arguments are

adequately set out in the grounds of appeal filad by couns<l

for the appli
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In addition twe cother grounds argued, wore as follows:

3.

(i) That the laarned trial judge fall
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"ovidencs you may take ineo
considaaxration the fact that
it was uncontradicted by
any evidenca coming from
anycne of thom,”

Ground 1 - Discrepancies re Lamp Light

The discropancies which arose on the &vidonce arosc
The discropancie hich axrose on Ul vidoncse aros

the following insiances.

(i)

(1)

(ii)

The witness - Beryl Pags, onhw

of th: gye~-witnesscs who was
prasunt at the dcorway, tosti-
fiod thae at the Lime the mon
WL in Lhe room Lhire woro

twoe lightcd lemps in the house.
One in the yroom in which sho sl=pt,
and the cther in the roem of thae
Gwcongaed, i1nto whico tho
appellants had cone. in cross-
graminaitlon 1f was suggegiad Lo
hor thart she had sald at the
preliminary enguiry that no light
was 1in the room of tihe dacoasad.
Hor answor was treated by the
learnad trial judge as an
admission that she had in fact
sald so.

Th: witness Taylor, who was also

in the houss 2% the time, ~did not
testify that: the lamp in the room was
1t whereass Lhoe othoer witnuessces

Page (1f h evidaonce et the trial

w2s accupted) and Howell, maintained
chai the lamp was 1it.

Inconsistency - Page

in

It 1s unchallingud that vhe learned trial judge in his

genzral direcrions, gave iche jury adeqguare instructions on how

to deal wiith discrepancios and inconsistencies which may have

arisen in

vhe avidonce. He starsed thus at page 1506:

"w

... Now, whan yeu considor ths

evidencae, if you find thesc dis-
crepancias, these inconsistencies,
these contradictions, you will
have Lo consider whoether they are
slight or serious, whether they
are maunrial or immaterxial. If
they are slighit yeou will prcbhably
think vhey do not raally affect
the cxedit of the witnszs or
witnesses cencerned at all, Cn
the other band, if they arc

S

@riQus you may say that because

of them 1t would not be safe o
belivve the witness on that point
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fomediately aftoer these goneral directions ©

"at slli It 15 a matter for you to
say, ih examining tha avidenco,
whethar there are any such incon-
sistencies, discrapanciss or
contradictions and if 5o, whather
they are slight or sarious,
material or immatzrial and you will
bear in mind whar 1 have just told

you, the principles thav I have just

told you about. ... You hav: seen
and hiard the witnesses and it is
for you to say whather the
inconsistencies are profound and
inexplicabls or whether the roason
which has boen givaen for the
inconsisivncics are sauvisfactory.”

he lecarnad

trial judge procmeded to deal with the discrecpancy which has

formed the basis of complaint before us. This 1is;

with 1

"Much has baeen said about whe
testimony of vhe last wiinoess

for the Crowi, Beryl Page, the
ligtle girl, and you wera {old
that at @ preliminary <nguixy
held in Chap«lion she sald
samething different “hen from
whai she said here on oath.

My, FPocrzman and membesrs of the
jury, I will have to deal with
+that. First of =11, lot me
remind you of what tho difference
was.

You will rocall chal she said
that in zhis room on that night,
the room that thz deceascd was
in, ther¢ was & lamp and that the
lamp was lic. v was put oo her
- well she said that she was

able to recognize the pursons
that sho saw inside theroe by the
light that was insida thero,
which consisted of flasnhlight,
moonlight and lamplight. It was
put to her that at the preliminary
enguiry she said sne saw tho man
as the moon was shining and from
the flaskhiight and the lamp was
out, and furthwr she said,

‘Light wuas not in my uncle’s
room. Tha house had no light.

I cculd see from meonlight and
flashlight.' She admitted to
you, Mr. Foreman ana membors of
the jury, that she did say thai;
both of these statements, she

did say so at the prelimisary
onquiry hearing and you may

how he deali
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"think that what shs had said previcusly,
the statement she made then was
inconsisitent with Lhe evidence she gave
in this court.
lMow, I have to tall you iwo things
about thav matter. The first is that
che scauement whicii was put to her, save
for theosc parvs of it which she has told
you are true, are not. in any way part
of the evidence in this trial. You
must put its contants out of your minds
whaen you censidor the evidencs.

The second 1s that the face that she has
previcusly made & statemont which was
inconsistient with the statemcent or the
2vidance she has given here is &
matter which you can toke into account
in considering har credibiliry as a
witness.

These directions, contrary bc the contention of the
applicants, dc¢ indicato that the learaned trial judge did remind
the jury of this discrepency. Mhr. Daly, ¢.C., however, con-
tended further, thar the learned trial judge shculd have
directad the jury that the discrepancy had the ¢ffect not only
of discrediting ths witness generally but also had effect upon
the issue of the reliability of her identificaticon.

It ought Lo be noted howevar, that the witness' testimony,
except for an account of the incident as it unfolded, was
directed sclely to the identification of the applicants, and the
discrepancy being in relaticn 1o one cf the sources of light
which gave the opportunity for identification, any finding which
discredited her testimony, would necessarily affect her evidence
of i1dentification. %Yo put 1t anothor way, if the jury, as a
result of the discrepancy found that her testimeony was unrcliable
then it would nccessarily follow that her identification of the
applicants would be unrcliable, that bcing the gravamen of her
testimony. The learned trial judge's direction (supra) taken in
context therafore, dealing as 1t did with the area of the
identification e¢vidence, namely lighting - in which thc

inconsistency eoccurred, must have besn understood by the jury to

have bzen a dircecticn as to the effect of that incomnsistency on
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the witness' credibility in so far as her identification of the
applicants was concerned.

The learned rrial judge in dealing with thae question of
identification however roewurned to the question of lighting -

making special referencs vo tha discrepancy in the gvidence of

Pagsa.
"Hexe thing you havm o consider Mr. Foreman
and Members of the Jury, wh w210 chare was

any lamp in the rmom and hore My, Foroman
and Members of the Jury, you have Lo draw
your oxpcriences. I told you ysstorday
about ghv inconsistont statoment made by
the witness B“ryl P»q%, what sbhe sald on
previous occasicn, which daiffeced from
what sh¢ said heve, Her evidsnce in this
ceurt is that the lamp was in tha room
buriing and ho evidenco of Clemant is
thar the lamp was ir the room burning.
Mr. Foreman and Members of tho Jury., you
w1ll bave to say whevher that was so0 or
not; whathor you can accept that ¢videnca,”

Hors when ho deals specifically with the discrepancy in the
context of a raview of all the evidence in ralation to the

issue of identificaticon. iIndeed his introducticon to his analysis
of Lhe svidence demonstrated to the jury the care with which they
wore raquiraed wo approach such evidence. He commanced thus, at
page 164¢

“The live issue in vhis case 1s ong of
idenvification and you have heard both
from loarned counsel for tha crown and
lzarnad defence counsel that the issue
of the light on that night is most
important. This 1s a cass where tho
case sgalnst these four accusad men
dupends substantially on the correci-
ness of one or more idencification of
cach defendant which the defoencs says
1s mistaken. I musit therefore warn you
cf the spscial necd for cauticn before
convicting in reliance on the cexrect-
nmse of the identification.”

He than proceeded to inform the jury of the reasons for this
caution, and Lo assist them by reviewing the evidence in relatioa
te the circumstancaes of the idencificacion with a special reviaw
of the evidence in zelatien to the opportunity for identification.

Cf this, no complaint has been made.
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In addaition, the learned trial judgs also gave a special
warning as he was required to do, of the dangers of acting upcn
the evidence ¢f Page without corioboration, she being a young
girl of ctendar years.

at the end of the day the jury must have understood that
their approach to the evidence of Page had to be very cauticus,
given the Qiscrepancy, the fact that it related to visual
identification and that she was a young person of iender years.
In those circumstances, we arc unable ve say that thoe jury were
not properly directed in this regard. -

Mr. Hings, however, in advancing his arguments on this
ground contended that the duty on the learnad trial judge is
not Jjust to peoint out generally that there are discrepancies
but in addition, he ought to point oui to the jury that where
there are matorial discrepancics and if they are left unexplained
or unr=2solved, they cannot make a positive finding of fact and
that the resolution cannct be a matier of comjecture but must
come from the mouth of the witness. rfor this propositivrni-he

relied on R. v. Noel Williams and Joseph Carter S.C.C.4. 51 &

52/8¢ (unreportad) dated 3rd Juns, 1987. The dicta of Kerxr, J.h.,
reflacts the submission of Mr. Hines at page 7:

"It is clear that ths judge was impressed
by the witness Morris. Howaver, having
in his own words admitted the inconsis-
tency, then unloss it is immatorial soma
zxplanation is @ssential beforse the
cvidence in Court can be accepted and
relied on in relation te that particular
peoint. ... There may be a credible
explanation but the sxplanation must comsi:
from the witness: it cannot be supplied
by well meaning conjecture.”

Mr. Hines then maintained that in the instant case no explanatiocn
for the discrepancy was given by the witness Page, and the
learned trial judge, erred in not directing the jury that in

the absence of an explanation, they ought not to accept hor
testimony on that point i.c. that the lamp in the deccased’s

bedrocm was lit at the relovant time.
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During the arguments, howaver, it oppearced to us that
the witness may not have specifically admitted giving the
inconsistent avidencs at tae preliminary @nguiry and in any
event in our viow gave an oxplenacion, which neither the
learned Trial judge nor defz2pcse counszal secmed disposed to
dllow her to give.

in ordey Lo damenstra2te this, some roferences from tha

vranscript of the covidence 1s nocassary.

pu.

The issuy arese in the cross-—cxamination of the witness

by defence counsal as f[ollows:

Page 1l1- Q. "Miss Beryl, listen gaod yuh rah.
Dicdn't you tell the judgs at
Chepelion, 1 saw the men  as
the moon was shining and from
the flashlignc. The lamp did cut.’
¥You never tell the judge thal?

A, The lamp ¢id oux¥
HIS LORDSHIP: Have ycu looked

at the griginal?

Mk, NICHOLSON: We will look,
m'Loxd.

G

Yes. Letr me put Lo you again,
didn't you tell the judge - yuh

listening? Listoen good yuh nub.
Didn't you t&ll che judge at
Chapelton, 'I saw the men as

the moon was shining and from

the flasklight., The lamp dia
out..' Nuh suh yuh tell tha judge
at. Chapelion?

He YTE, 81X.
C. Go litvle further to.

C. BIS LORDSHIP: What she said? Yas?

N

«

k

ITHEES: Mi nubh say yes, liks yuh
talking 1o me and nis:
SAYy Y&3, Sir.

G. Ol rignt, tell me, Did you tell ...

A. Mi tell him sey a Mocn and flash-
light and lamp.

L. You never tell the judgs suh?

. No.
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C. You naver tell her suh?
A. NL SiKe soe

Page 112 -~ Q. Yes, man. Suggesting to you that
you tell che judge on a seconéd
occasicn, in answer o tiils gentle-
man, Mr. Johnson here, when he was
guestioning you down at Chapelton,
you told the judge: ‘'The light
was not in my uwncle's room. The
house had no ligh%. I could see
from the moonlight and the
flashlight.' You never zell the
judge subk: &t Chapzlton?

HIs LORDEHIP: What's
cha

Lhe answer
te that?

i
WITNESS: Yas, sir.

HIS LORDSHLIF: Inswaor loud lev the
lawyer heaxr what
U arse saying.
WITHRESS: Yes, sir. The lamp did
light first.

@G. 'The ligh*t was not in ny uncle's
raoom. The house had ne light. I
could seg from moonlight and
flashlight.'
A-L‘L. YQSI . o o
Page 113 - Q. Will you listen. Listen, a don't
finish yet. I am not talking about
no moonligh%t or flasilight, talking
about other light, Why you coms
here and tell the judge and the
jury that the lamp did on both in
your room and your uncle roomy
Ao But the lamp did on.

. Then why yeu tell iha judge at
Chapelton ...

&a. Then afrerwards iw out.”

It appears that the witness as she oxplained during the
course of the above extraci, used tvhe werd yes not as an
affirmacive answor, but to indicate thnat she was hearing what
counsel was saying. In addition she was consistent in her denial,
until pressed, she seemed to have given a gualified admission
indicating that 'ths lamp was on and then it was ocut.' In

re-examination, she gxplained that the lamp was lit wnen the men



-1

came in and went out when thoy were leaving. Assuming
then, that she admitted thac she usad the words alleged at the
proliminary enquiry, she did offer an oxplanation. In thos«
circumstances, it was incumbent on tho lcarned wrial judge to
leave that oxplapation for the consideraticen of the jury in the
detormination of her credibility. Hot having done so, 1t musctc
have been to the bencfit of the defence. -

Unlike the case of R. ve. Williams and Carter (supra) the

witness did offcr an ugxplanation, wnich the jury haviang hearc
wore ontitled o taks into consideration in determining whethar
to accept that fact to which she bhad testified. In this regard,
we reitarate that the learned trial judgs did direct the jury in
words already refcerred to above, 28 fellows:

"You hava scen and heard the witnosses

and iv 1s for you to sey whether the

Inconsistencies are profound and

inexplainable or whether the reason

'whicn has been given for the incon-

sistencies are satisfactory*.”

The facts in this casc are clearxly diffaerent from those inr tho

case of R. v. Williams and Carter (supra) and conscquently the

dicta in that casc rolied on by Mr. Hines, would be inapplicabla.

(ii) Inconsistency - Taylor

The discropancy complainad of arose in this way. The
witness Tayler, asked by Crown Counsal, how he got to sec the men
in the room wvepliaed :in the following words:

"Yes, ‘One Drop' did have a flashlight
shine pon mi uncle.”

Then the following occurreds

"C. Lnything olse?

h. No."
Thercafter Crown Coumsel asked nc other guestions of him, as to
the possible lighting in the room, and defonce counsel did the

sam@. Counsel before us, submitted that that was implisdly, an
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assercion by the witness that thore was no lighted lamp in the

recm.  Indeed, that was the stand taken by defonece counseal

2t the trial, as this was spacificelly referred to in the learned

trial judg:'s summing-up. Ke diricted the jury as follows:

"Mr, Foreman and Members of tho Jury, heavy
weathor was mads in the addrass<s Lo you
by laarned Ceounscl for tha Defence, that
Dzsmond Taylor didn’t mention anything
about any lamp and chat 1s so, but

Mr. Porcman and Mambers of cha Jury, you
sat Lhere and you mush say whaother you
heard anybcdy ask him any quoestions
concorning lamp. I didn't hooar snybody
48K tim about lamp, and ho didn'i say
anyching about eny lamp. He¢ was askad
wirat Byron Young had and he said he had
a flashligh®, so kMr. Foroman and Mcmbers
of the Jury, you must say what you make
of that.”

The othoer witnesses, Howell and Page had said in their
evidence tnhat ithere was a lighted lamp in the rcoom by which, in
addition to the light from the flashlight in the hand of the
applicant Ycung and the mconlight, they wore able to identify
the applicants., It is corrcct as the lcarned trial judge said
that ihore was no oxpress conflict in the evidencn, the witnoss
Taylor merely stating that ho was acle to ses by the light of
the flashlight and by neothing €lse. The above passage from the
lewarned trial judge's swoaming-up occurred in the coursce of his
dirccticns to the jury in caspoct of the lighting available to
the witness and he did, in our viaw, in that passage bring to
the attention of the jury tho pesition contundsd for by the
applicants, reminding them that tho witness had boen asked no
guestions ir that regard and thercafter lefi it with them "to say
what they mad: of it".

in those¢ circumstctancas, w2 cannot agree that the learned

trial judge omitted to tell the jury how Lo treat that evidence.
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Ground 2 - Discrepancy re Chopping

The discrepancy upen which this ground is based rulatos
~0 thz testimoeny of the witness Taylor as opposud tce that of
the othar 1itwo witnesses Howell and Page.

Taylor had stacted that ha saw cach man chop the doceased
more than once while they were in tha room, and that wihile thay
wore iaking bim cutn, he neld unte tho door and was chopped on
his hard. Ho did nen sce any chops take place afucr the decrased
was taken outsidl, che men taking him to the mango trau dropping
him on the grouwd and lsaving him there. On the othar hand,
the witness Howoll testaficd that insido the room, one of cha men
choppud the decoased on tho forchead, and he was choppad on his
hand when hae held untoe he doorway. In hls account, hz did
not sed any oblher chop (ake place in the rcoom, but saw the men
chopping the deceasazd whils he was on the ground under ithe mango
troe. Thoe witness Page, saw the chep at thoe doorway, and then
saw the men chopping the deceased under th2 mango traoe.

Mr, Daly, @.C., who advanced the argument on this point, con-
tended, that this conflict was not brought to the attention of
the jury, and that the lcarned trial judgs fell inte error by
net f¢lling the jury that this conflict could have affected the
cradibility of the witnesses particulerly with ragard to whether
they 'could sese what they saild thet they saw'. He submitted vhat
the jury might well have concluded that the witness Taylor was
noct a credible witnass ﬁspeciallyAhav;ng regard also to the
evidonce of the investigating officor Cpl. Lloyd Scoti, who feound
ro blood in ths room of the deccased. In thoss circumstances,
the avidence of his identification may well have been rejected,
wer: the jury inscructed te taie ii into consideration in

determining the guesticon of the identiiy of the assailants.
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Mr. Clarke, in answer, concedec that nc specific directions
were given to the jury, as te how te srcat this discrepancy in
resolving the question of idontification., He howevar submitted
that the real issue in the case was one of identification and the
case for Lhe defence was mounicd by an attack upon cho opportunity
of the¢ witnesses Lo identify the assailants, given cthe state of
the lighrving that c¢xisted at the uime. The learned trial judge,
he stated, dealu extensively with the issue of identification,
dealing with all the matters necessary in that regacd. The
question of the discrepancy, in ralation tc thi chopping was not
mads an lssuc at the Lrial, and in fac: could net affoct thoe
question of identification. In the alternative he submicted, tha
discrepancy, given the @vﬁdenca of Cpl. &cotrt, could cnly result
in a rejection of the ovidence of Tayler, and there was ample
wvidence existing in che testimony of Howell and Page which could
navertheless resule in a verdict of guiliuvy.

Ww neod to observe once more that the learrned trisl judge
did give general directions on how to treat discrepancies.

Whether all tho chopping took placa inside thoe house, was indeed

0

¢ material facior in recalling tho scquence of events that

coccurred that merning. It must be implie

o

, however that the jury
would have followed the diyxections of the lzarned traial judge 1in
detcrmining the cruedibility of the witness.

This however was, as Crown Couns~l has submitted, 2 casae in
which the only real quasticn for the jury was whather or not tho
applicants were the a2ssailants.

indeed, the luarnsd trial judge spent moest of his summing-up
giving carcful directisns on the manner in which the jury should
approach theat question. is has @lready been neoted, he warned the
jury of the dang@rs of acting upon the ovidencs of visual identi-

fication and the reason therefor. He analysad for them, all the

svidence relating o that issue, the fact that all ths applicants



wore kinown beforc by the witnecsscs, and v period of that
knowledgs, the last timpe before ths ineident chat thcy hed

seon them, ihe duration of time Loat

witnaesses had for
recoghizing dhoem, Lhe distanczs botweon tho witnosses and

the assailancs, and in parsicular ithne ovidence of lighilag.

in r2lation Lo whe lauvtsx, be zpvited tud juvy to

dotormipe whera the touth lay, in rospoci of whoelbor vhore
weg @ lighted lamp in tShe veoom, and that :f thers was, that
the two witnessos, Page and Howell had saicd thar 14 was not
shining brighitly. In addrtion, he irstructod whiem ©o draw
upon their expuriaence Lo dftormine whovhow, Lf tho flashiight

was shone in the veoom which was 10 X 10° the lighsz weuld bo

enablo someonca Lo 860 around Yhe rogm.

v

sufficienily dgiffusod o
Further, ihoy wern asked to determing waothor it was full moon,
as the witnesses sas;d, and +f it was, whroher the mooniight

weuld shing through the glass window ©o give sufficient light

o

for a corract idcntification Lo be madu.
He assgossed vhe Aafopes in the following mannor:

defence is saying given ¢ he
concitions thaw exigstad tha: nighw
the witnocsses could not have roeog-
nizad anyone, they could net bhave
soen any of Lhe porsons who killaod
duaccased and v 1w @ithar tharn
ars telling 2 deliborave 1
on those four men or thev
not rocognize any of them or “IQL
they acce miscaken when thay say
they recognize thoess mon. ...°

M

Aand lawoer -

... Bur, again I must warn you that
a numb=r of heonest witnoessas cCan
all b2 mistaken., Lt does not follow
that bocause three witnesscs hava
said that chey saw these four
accused men there thai night thaey
cannot all be mistaken. Guven the
conditions as you find thom Lo be
vhet night and with spocial
veforanco to vhe lignt you must
dacide 1f all throo wiinesses wore,
or anycng of “ham was mJ“tak_n Cr
may havs baen mistaken ¢
1dentity of the peysons
twhere that nignuu”

ne ‘R‘
;S AaW
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1n reviwwing the evidence, the learned trial judge did
remind the jury chat rhe witnuss Taylor spoke of swveral chops
being deliver<a in the roem. The above cxtractoed passages
from th¢ summing-up 1undicate thar oo jury was invited to
788688 the eviduonce carefuly Lo daztarmine wheither the

witnesses wors lying or mistaken, #sng were instructed that

ona Y all could havs by

n mistaken., Givon the loarnad trial
judge's daircctions cn how wo treat discropanciaes, the jury
mus ¢ nocessarily heve assvssod Taylor's rvidonces on the basis
of vhe Jdiscrepencies vhat oxasted in his ovidonce and in the
context of Lhe dofence which challeng. ¢ strengly the circum-
stancos under which he purperoed to identify ithe applicanisg,
and against the background of the warning in felation e the
approach Lo such 2videnc:.

Wa ace of tne view thoreforve char though there was ne
specific dircction as complawncd of, the summipng-up takon as

a whole must have made it clszar to tha jury thaz that was a

mattey for consideration in determining Lha credibilivy of
the witnese Taylor, and & fortiori the correctness of hais
réentifacavion of the applicants. We should adé, howaver,
that were 11 nucossary, ws would oxpress agreement with Crown
Couns=1 that without the ovidoncs of Taylor, thére was ample

avidinco upon which the jury cecula have convictoa.

Ground 3 - Directions to Jury re Unanimous Verdict

At the oend of the summing-up the jury retired at 2331 p.m.

[9%5]

and returned 2t J:14 p.m. te anneunce that thoy had not
azrrived at a unanimcous verdici. The learncd toial judge told
them Lhat he could not at that stage acceept anylhing but a

unanimous vardict, and ithe jury retired again at 3:16 p.m.

+3

hey raturned at «:27 p.m. and again announced per the Foreman
that thoey had not arrivaed at a unapimous verdict. The

learned trial judge then gave directions, which are pow the
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subjoect ¢f complaint; specific cemplaiant boing made of ithe fact
that he Lold the jurys:

"eeo this is a murder case ond your

verdict must be unanimous one way

or ancther.”

Mz. Daly, ¢.C., contesndad tnat by ovei-siressing the

naed for unanimity, and by failing to advise the jury of their
right and duty ‘o disagres, the learned trial judge was guilwy

¢f pressuring the juiy inte arriving at @ unanimous vardict.

He veliad op the following dicra of Loxd Lane in R. v, Watson

219885 1 111 B.K., 688 ac page 903:

"Orir starits from thoe proposition that o
jury must be froee to delibirate with-
out any form of pressurs. boing impesca
on them, whather by way of promis< o
of threas or othorwisa. Thay must not
be mads wo feol that it 1s incumbent
or them U0 ¢xXpress agrocmans with a
view they do not truly hold simply
because it might be ipnconvenient or
tiresems or expensive for che prosecu-
tion, the defandant, thoe victim or Lhe
public in general if they do not do so.”

Wo cannot agrec that the words used by the learned trial
judgs in thig case amounied Lo any form of pressure and QXpross
ihe opinion thait, contrary to axsruing any prossurae on tha jury,
the learned trial judge, uscd words that have alisady bacn
approvad as proper in ithose clrcumsuances. Irowvically, tLhe very
cast on which Mr. Daly, ¢.C., relied givos a model direction
which in gensral fcrems is “he same as (hat used by tho lcarncd
trial judge in this casc.

Lerd Lane in R. ve Watson (supra) abt page 309 statoes:

"In the judgment of this court there
18 no reascn why & jury siould net
be directed as follows:
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“  ‘'Bach of you has vaken an oath

Lo return s true verdict
accarding to the avidenca, HNo
ong must be false te Lonat oaih,
but you have a duty nov cnly

as individuals but collsctively.
That 1s the strength of iLhe

jury system. Each of you takes
intc the jury box with you your
individual experience and
wisdom, Your task is to pocl
that experionce apd wisdom. You
do that by giving your views and
listening to the vicws of ihs
othars, Thsrs nust noc=s aazlly
be discussicon, argumeni anc give
and wake within the sc upa of
your cath. That 1s th¢ way in
which sgrooment 1s roached. If,
unhappily, (ten of; you cannot
reach agregmant you must say so."

Compare this with the words used by the learned triel judges

"Now, wach of you have taken an oath o
return 2 true verdict accerding to the
avidence., ... bBub, cof courss, you
have a duty, now oenly &s individuals,
but cellaciivaly, you vha wwelve
juxors nave a duny collmcLivglyi .o
Hene must be false Lo Chi coth that
ne has taken to yeturn o frue verdict,

. There will be arguments, I know

“here must be argument, but at the

ame Lime there must be certain givse

and taking and certain adjusiment of
in

@
2 ;.

)
b}
P

<
i

OWS . BEach of you must lis tnn to

e views of the other and don't be
dogmatic aboutr 1, listen to ihe

views and see Lf it makes scas2. ...
if any of youw have a strong view, ou
you are in a3 state of uncertainty,

you are not abliged or entitled o
sink your view and agros with the
majc*J .Y, but what i will tell you to
de is Lo argue out and discuss thn
macter 1ugcu“or and see whethur or not
Yyou can arrive at a unanimous verdict.”

—

s

in our judgment therefore this ground is withcoub mesii and
unworthy of any further consideration.

Ground 4 - Judge's Direction re Unsworn Statements

n G,

The passaga Ained of; though s<t cut in the ground of
appeal (supra) is again recorded hoers for convenionco. At paga

183 che learned trial judge dirocted che jury as follows:

(SN
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cf thom olecs to make
an unsworn siavemont.  Thoy did act
com: into the wiincss boix and gives
cvidoencs on cath like Lhe prosaocution
witnesses and @ will tell you vhis
about thzu. Tne absence from the
Withess box cannot provid:: ovidonces
of anyihing, but whon you sxys assgss—
ing the gquality of che identification
evidunce you may taks into considera-
tion tha fact thai it was
uncontradicLod by 2Any Jvidancoe coming
from anyonc of them.”

"Now, all four

Mr, Carlton Williams who arguca this groun

dirgctions wors misleading and incoriccn.

w: disagres. AR UNSWOLN SLALLISRE LS Dot

jury must consider Lt ancg give Lo 1% what

dausarvas. D.P.P. v. Leary Walker (1974}

27 W,i.R, 229 R. v, Channer &.C.C.A. 5/91

1991 (unreported). The lmarped kranl jud

mindful cf the dicia of Lord Widgery in ih

{1976} 3 11l E.R. 549 at page 553 in which

o concondes vhao the

Wirh this submission
wvidance though the
wailght they think it

i W.L.r. 1890; R. V. Hart{lgﬂ

arlivaered 4th Decomber,
gi: mus1t have baon

o case of R, v. Turnbull

the same words wore vsad.

"The trial judgoe shoula identify to the
jury tho ovidance whaich phe adjudges is
capable of supporting wohe evicenco of
idenctificacion. If tic any
evidanes or circumstance whici tha jury
might thaink was supporcing whoen i did
not have this qualicy the judgs saoula
say so. & jury for wxample might
think that support for idantificaiion
mvidonct could bo fournd in thoe fact
chat the accused had not given cvidenco

before thom. on zccuscid's absénce

from the witness box cannet providd

gvidonce of anyrhing ape che judge should

is

tell the Jury so. osut he would be
cntitled wo tell Lhcm chat whan AsSS.581ng
thy quality of “he sdentificalion
evidonce thay could toks inlo considera-
cion thio fack that 1t was uncontradicied
by any szvidarnce Coming from the accused
hims:lf." [cmphasis adde:!]

The Learned Chief Justice said in discussling ideptificavion wvidenca:
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The learned itrial judge was therefore covrech when he stated

that an accuscd who gives an UNSWOXN s:atcmeni CANNOL provide

evidance of anyining. In thae same way, the applicants not
having given sworn testimeny,; could net have boen said to have
contradicted the quality of wne i1dentificarion by wvidence.

in any event, ovoin in relacion to theily urswern srtatement
therae was no contradiction as to bthe gualivy of the ovidoncs
of identificaricn axcupr (o say vhab Loy usre not preesnt

ai the scena, Whep the laarned wrial judge spoke of tha
guality of the idoprificetion -~ he obviously meznt C.g. 5o
centradiccion ¢f th: evidencoe Lhat the wilnesses Xnow dhe
applicancs bofors, hat thore was a f£lasinlighv, a lamp, or
that it was ¢ moonl¥ght™ nighi olc. The leareand trial judgs
noverthalaegs corvectly direoghied the jury as ro Low Lo traa
he unsworn statements given by the applicants in these werdss

... You should conside: ithe content of the
Unsworn stat“mﬁnr in raelation Lo tho whcle
of vthe gvidonce presantod by o Prosecu-
tion and 1L 18 éxcluoivuly for you to makes
up your mind whothor tha unsworn stavement
nas any value znd if so, what wiight shuould
bo avtached o 11, LRensmbor, it 1s for you
e dccxdw wiwother che ovidoncs of vho
pYoSsScur Lon has igficd you o vhw g
! : »f vhe accousad's guil;
ing your verdici, ycu

: give Lho acouscd's unsworn atavamoni
ciuly such wolight ss you may think

CCHOTVLS,

AR UNSWOre stavemant, opne nob tosted by
cioss-exeminacion, has less cogancy and
woighit than sworn ovidanea.”

consider

in conclusicn, thi the others must fail.
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The applications for legave to appeel are Lreatad as choe hearing
of the appeels. The appoals are dismisscd, and the convictions

affirmed.



