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ROWE P.:

“his is an appeal ifrom a convicticn for che nusder of
Larkland Matthews in the Caint Catherine Circuit Court, dpanish
‘fown, on the Z4th July 1951 before feckord J. and a jusry.

On July 13, 1992 we allowed thg appeal, gyuashed the
conviction for muavuer, enterew a verdict of quilty of man-
slaugher, and sentenced the appellant to fifteen years inprison-
ment at hard labour. We now give ouyr reasons £or so doing.

The accuseu and the ueceased were poth emploved to twihe
Coney Park Envertainment Centre., The Crown elicited the ma.n tacts
from two witnesses, Pitillip Grant and llaurice Heglop, whe also
worked at iLhe entertainment cencre, Phnillip Grant testified that
on che 4th Juiyﬁ‘1990p himseli alenyg witit the deceased and
Morris Heslop were sitiing in a maincenance shed., The deccased
was in the process ol having hils lunch when the accusea entered.

the shed, approacheu him and saads "Whao that you go do man?”



On the deceased’'s enguiry as Lo wiat e had done the accused
replieds “Bout you gone tell thew boy say you near me a tell
gal say me 1s the boss son"., A heated argumenc followen this
exchange of words. The accuseu then drew a "buck knife” from
his trousers pociet, "draped up® che ueceased, hit down the
deceased and stabbed him on the baci of his hend., Tne accused
then began o make stabbing motions towards the deceaseq unt.l
he finally stabbed the deceaseu in the cuest. This stab wound
proved to be fatal.

Dr. Royston Clitfoxd a patholiogist testvaified that he
peformed a post-tiortern on che body of the deceased. He found one
sval wound oil the body. This wound had penetrated the heari thus
causing veath from massive bleed.ng. L was nis view thav the
stab wounG was one consistent wicth a wound made by a sharp

instrument such as a knife with a wmouerate degree of force. He
stated further thav the wounud weould not be consistent with a fall
on a xnife or on a scrap heap.

Detective Corporal Everasra O'Heil testified tinat on
arresting and cautioning the accused, the latter said: “Officern,
a wrestle me and him was o wrestle for the knife, sir and him fall
dowrn pon it ".

The accused gave all unsworit giatemenct, He sald that on
the day in guestion lie locked away his tools in tie naintenance
shed and then proceeded to the canteen, ‘There he heard o group of
men, including Phillip Grant and Maurice iHeslep (but not including
the deceased), teasing him sayiig:  “We dgidn'tu know that the boss
liave a big son here now". The accused said he lauvgned Lt oii,
completcd nis iunch and then proceeded o ihe shed to pick up his
tools. On arrival at the shed he saw Phillip Grant and the deceased
Le noticed that the lock was torn off iis locker anu some of hus
tools were missing. ©n his enguiry es to how thes coula have
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occurred, CGrant said:; “A me pop it off ...% An argument then



Geveloped between the accused, the deceased and Grant. The
accused said he then informed Grani and the deceased that he was
going to make a complaint to management whereupon the deceased
said: "Hey you boy, you a go make complain to managemeni, you a
informex®. The deceased then pulled a ratchet knife from his
pants pocket and with this he began to threaten the accused who
said the ¢uickest thing he could find to protect himself was a

¢
crankshaftc. The accused testified that a struggle ensued in the
coursce of which the deceased stabbed him on his shoulder and after
further struggle the deceased fell into a scrap heap. Having
nanaged to extricate himself from the grasp of the deceased, the
accused stated he then ran to the first aid clinic to get attention
for the wound on his shoulder. Ile had no kKnowledge that the
deceased had suffere¢ any injury due to their fight but on learning
of it afterwards he could only assume, that any injury might have
been due to the ceceased falling on his own knife.

The jury returned a verdict that the accused was guilty
of nurder. The appeilant filed the following grounds of appeal,
Viz.s
i The Leagned Trial Judge's direction

on the Law relating to gelf-Defence
was confusing and inadeguate and
amounted L0 a miscirection,

2. The Learned Wyrial Judge erred whei
he faileu to leave the issue of
provocatcion to the Jury as there was
ample evidence to justify directions
to them on iuv thereby depsiving tche
accused of the chances of verdict of
guilty of Zanslaughter.

3. The Learned T:iial Judge made several
comments in the Course oi his sumning
up which were either confusing, mis-
leading or highly prejudicial to the
Bpplicant's case and depcived him oz
a fair trial. (7o wit inter alia

pages 172, 175, 173, 133, 138 anc
156).°



Ground 3 was abandoned.

Ground i: Self-Defence

bix, Samuels argued that the learned trial judge should
have directed the jury that "in so far as the attack on the accuse
was concerned this required a subjective test”. This wé Look to
rean that the jurysiiould have been given Girections that in order
to decide whether thie accused honestly believed e was under atta
the subjective test, and not the objective test should be used.
is, the test is not whecher a reasonable man would have believed
was under attack, but whether in ihe circumstances the appellant
honestly believeu that he was undes an attack. pHr. Samuels thus
urged tiie Court to say that the alleged weifect in ithe sumaing-up

this case was similar to that in the case of R. v, George Burke

$.C.C.A, 112/87, delivered loth April, 1988 (unreported).
in his summing up, Reckord J. stated at pages Ld2-143

of the Record:

"Now,what I will tell you about the law
of seli-deifence is that when a man is
attacked in circumscances whewe ue
nonestly believes that his life is In
danger, ... he may use such force as he
believes is necessary, Lo prevent and
resist the attack. And if in using
such force he xills his assailant, he
is not guilty of any crime, even if
the killing is inctentional. $o, gn
this issue of seli-derfence, vou nust
be satisiied lir. Foreman anag your
member s, that there was an attack upon
the a&ccused,”

L Emphasis supplied]

The facis assexted by the accused indicater that he was attacked and
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actually sustained an injury to ais shoulder. We therefoire do not

find the case of k. v. George Burke {supra) apposite to tliese facts.

In that case it is stated at page % of the judgment of this Courts
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“The issue for the Jury e instant
case was not one of attack ox no
attack. ¢ was plain that the real
issue was wheicher the appellant
ionestly believed that he was under
attack and tiat is the isgsue which
ought to have been left for the jury's
consideration,"”

The precise directions contained in K., v. solomon Beckiord

119665 A.C. 130 are not reguired in every case in which gelf-defence
is raised, In the instant case there was no need for directions on
the issue of wihether the appellanc honestly wvelieved that he was
under an attack. %he appellant has noi asserced any niscaken belier
that he was under attack but instead has stated positavely that he

was attacked. The Beckford directicon must be given where tinere .s

a question as to the nacvure or exiscence of the attack. Wlhen it is
clear, however, on the defence that the appellant was being attacked
the jury would not be assisted with a direct.on on honest belief,

Ve therefore believe the uirvections given by Reckord J. in thas

case were adequate. (See also K. v. Dercon Williams {unveported)

S5.C.C.A. 119/91, delivered 2ist July, 1992 auu R. V. Roy Thomas

(unveported) 3.C.C.A. 1U%/86, delivered January 29, 19Y881{.

sround 1 therefore fails.

Ground 2: Provocation

»

Section % of the Offences Against the Person hAct piovides
that if there is evidence on which a jury could find that a person
charged was provoked to lose his selif-concrol the jury should be left
to determine whether the provocation justified the reacticon displayed
by the accused in the cicrcumstances.

lir. Samuels argued that the learned trial judge took from
the jury's consideration the guestion of provocation although on the -

1

case of the defence there were words ana acts of provocation., It is

clear that Reckozd J. did not leave the guestion of provocatieon to

the jury as at page 176 of thie Recoid he said:



"The question of provocatcion I am hot

leaving it o you because there is

no evidence from citner side to say
that this accused man was provoxed
by anything said or done by the
deceased, .., 50 the guestion of
provovation doesn'tarige,”

We have stressed on many occasions that a trial judge has a duty
to leave to the jury all issues thac arise on the evidence even
if the evidence in support of these issucs is “slight or tenuous.”
iliss Harrison stated that if on the facts there were
words or acts of provocavion then the issue should have been left
to the jury. In her view, howcver, there werce no provocative acts
and/or words and on the totality of the evidence pyrovocacion did
not arise.
Cn the othexr hand iHr. Samuels submitved that the lock
torn rrom the locker of the accusedis tool-box, the missing tools,
and the assertion that the accusea was an "informer® oll amounted
to acts which could have provoxed the accused so as to cause him to
~lose his self-control and kill the deceased. Directions on the
issue of provocation should cherefore have been given by the leairnec
trial judge. Ve believe that the acts and weids indicated by
Mr. Samuels could have indeed amounced £o acts of provocatioin,. We
do not have to be sure that the jury would have found that the
appellant was indeed provoked, it is sufficient for us to f£ind
evidence of provocacive acts in ovder to determine wherher che issue

shoula properly have been left to tie jury. i(8ee R, v. leville

Collins (unveported) 5.C.C.A. 212/68, Gelivered 13¢h July, 1992j.
We were unable to say thal no ireasonable jury properly

Girected would have returned a verdice of manslaughter in the

instant case, and as in our view the issue of mansiaugiiter qrose

on the unsworn statewent of the appellant we made the previously

stated orders.



