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CAREY, J.#.

in the Home Circuil. Court on the ist December, 1948
before Bllis J., and a jury the applicant was convicted on an
indictment which contained 3 counts alleging against him murder
of a couple Mx. and Mrs., Silvera and the latter's siscer
Mrs. Alexandria Shaffer. The applicant who was sentenced to
death, now applizs for leave to appeal those convictions.

Mr. Macaulay has candidly pointed out to this court, that
having read che papecs with great care, he 1is unabie to find any
reason to challenge the summing up. Indeed he characierizeud it
as overly generous. Hor woulu he ask this court to interfere with
the verdict of the jury. e toon a very short, nacrow and if ¥
may say S0, an inceresting point,

before dealing with the ground which was acgued, it is
cnly necessary to give a brief outline of the facis te demonsirate
the overwhelming case against this appellicant.

This couple and Mrs. sShaffer lived in a small district
called Wouni Cokely or Muddocks Spring which is near Yemple dall

in the parish of Saint andrew. fThey were all elderly people.
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Jdune, a neighoour, Verrick Gran:t heard shiouts of "see the
mrderer there Thers was a chese in which he Jdoined. The
appiicant was the verson deing chased, in the course of which he was
hit on his head. Hde was carryving a ghirch fell firom his grasp.
e maide his escape. #Jhen that bagy it contained

g

mertaln 1tsng
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incinding keys, & can, & peair of ~lasses and the bag
itself all of which wwere suBlrgemaently idertified as weing the
property i Wr. or Mrs. SHilvera. On or about the 1I5th of July, 1946

the applicant gave himselfl up

A distrist constable who

e a family friend. ‘2 contansed that he was deed the murderay.
fnen a Deputy Superintendent first interviewed hiw he also
acitnowleaedced that he had killed these peopie and he also gove
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was one 0f the factors which My, Macaulay suggested denonstrated
zhoe indulgence of the learned wrial judge. e also gave to the

police officer a cautioned statemeni which reiterated the Iact that

he had &illed these people and his reaso therefor.
Mk, ™ R i e AT enOoeaunnred utline ERSTD Ty
LAQHEE Cacig Wi He AV enueavmilyed o DuTLine . wWer non

wallenged in any way 2nce. iadeed it is rathexr difficult
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o sea what the defence was. the applicant pade no statemenc from the

dock: ne remained silent and apart from saving

that the apolicant was wmildly

evidence to show that the defence of Jdiminished responsibility could

ve prayed in aid. ®fleinliy, the verdicu waz inevitable and as to
that, #r. Hacaulay has candidly stated that he couvld aot challenye
the verdict of the juvy.
B owe can return to tae point that vas made Dy him.  His
ground was stated thus
“he Lrial of tne applicant was a nullity
in that -

{a} The apuli
to the

not. guilty to be
whe raoord pursuant
Section 11 of the Cri
Justice Amendument Aot.’

What took place at the

rinning of this trial, wers it not

for vhe nature of the case, would nrovoke some hilarity. @When the

apnlicant was Ly thne Kegilstrar in the court to the first two
counts, he used certaln Jasalcan expletives which vwe 40 not proposa

to reiterate. When e was pleaded on

third count of the

indicteent having us ne same tyne of landuace with regard to the

"

other two, he added thease words - that".
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Thereafter. i

spllowed a lengthy debate between Bench and war us o
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whether the applicant had stocd mute. There was an adjcurament
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during which the learnmed trial judge said he would advise himgelf,
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With The assis of counsel for tne Crown, and counsel for the
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defence, what must be described as really 2 charade took place.

jury was empanelled to datermine the iss o whether a man who had

o
o)

opened his mouth loudly and spoken
to what he thought o each count on the indictment, stood mute =f
malice or by the visitation of God.
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A doctor was called and evidence adduced. The jury £ound
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that he was mute of wmaiice. Frior to the issue h=ing put to the

jury, however, the realisation came to the learned trial judge that
he was unct mute. Be was then pleaded once again. On this occanion,
having eshausted his expletives ”~uJLLﬂ;a, and cognivant as well

of the warning of the learned trial judge who had indicated aftey
his indecent words, that 1f the applicant persisted in their use,

he woulsd have him gegged, he maintained 2 wmost respectiul silence.
This silence nrompted the learned trial judys to embark on the trial

of this issue and the jury duly found thst he was mute of malice.

e was thern puv in che

je of the jury in words wihich {r. Macaulay
nas also called in guestion. Perhaps we should read the charge
{so far ag relevant)
cwe. To this indictment he
noet guilty and therefore it
t

haviag heard the evidence
xilty or not guiloy.™

fhae proclamation followed and the trial proceeded.

It is true as ¥r. sacaulay has culte properiy indicated that
chie learned trial judge never made any ordor that a plea of
should be entered. JSection 11 of the Criminal Justice

Administration Act is in the following terns
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"11, If any person, bainq arralgned wupoun
or charged with any indictment or

inf ormamion for tre n, falony, p racy,
or wisdemeanour, shall stand £
”alis@ﬁ oy will not angwer ﬂ"“ectlw to
; ~tiaent information, in every
it shall be iaw)u‘ for the

it shall so think fit, to
proper officer to enter a
plea of, “now guiley" on bahalf of

guoh Persoln, and the w7ﬂa s0 ente

shall have th bt 2 X
as 1% such rerson had
the

%x. Macaulay said that this apolicant has not pleadaed nor answered

directly to the indictment and that the learned trisz

X

11 dudge was

-

zliged to give some dirsction having regard to the nroceedings

In our wievw, when the anplicant used the word:s to which

D

reference has alrealdy bheen madse at the tiwe the indictment was put
to him, adding as well "I don’t enow nothing about that", that was
a mose direct answer *he applicant gave to the charges. Plaionly,
v, he was ansgwering the c¢harges and saving he was not

guilty. There was no need, in our jadement, foxr the ‘iudge to order,
pursuant o Section il, that the Registrar enter a plea of not

guilty. Tlainly that was wholly unnecsssary, the a

st stood aute.,  Further, the applicant hed stateld in eaphatic teras

1e cared little £for these things. That

ol

in Jamaican language that
amounted, in our visw, to answering directly to the indictment.
It was argued by Mr. Macaulav, that necause of the

-

intervening charade which took place whereby theras wag a trial of

the isgue of wults of or wy visitaetion of God, then the charge

which was read to the Jury saving that he had plzaded not guilty was

wrong and that also mede the matter a nullity. Je canmot accept that



submigsion. The fact of the matter is that the applicant had
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pleaded not guilty albeit in Jamaican language and when ithe Registrar

read the charge he <414 so on the bdaslc of a plea of "not guilty” to
the couunts on the indictwent. That, in our view, is sufficient to
dispose of this very narrow and interesting point. #Bat we would

b

refer to R, v. Brennan 2% Cr., aApp. /. 41 where the appellant was

leaded to¢ an indictment whicihi contained tw wnts. He pleadeg
pleaded to an ind e Wit ntaine wo count He pl ed

guilty to one and not to the other bDut was szentenced on bhoth. In
tiose circumstances, the failure to plea was eld to be a nullity.
That is not only yood sense, it is good law. That is not the
situation here. «o irregulavity took plaze; even if what took place

was wholly unnecessary for the reasons we lwve stetel, and what we have

characterized as a charade, could not alter the fact »f the plsa of
not guilty having been made to the charges in the indictment.

The application for leave tc anceal is accordingly refuse’.



