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The appellant was Lried and convicied in the §t, Elizabeth

G

Cireuit Cour. on the 134h March, 1990 for the murdevr of

Meglville Saunders commitied on the 10th October, 1987. On the &+h
of Lpril, 1957 having cowpleted hearing ohe arquments of counsel,
we treated the applicacion for leavs as that of the appeal, allowed
the appeal, quashad the corvicrion, soi aside the s2ntence and in
v dntsrest of justice ordered a naw trial te take place in the
next session of the 04, Elizebeth Circuir Cour:., Conseguently,
ithese resasons, which we had proamised vo put in writing will be
confined as far =s possiblis, to the single ground of appeal which,
ip our opinien, randerad Lbe convicuion unsustainable.

Tie decoeased was found killed, at his home, on Crane Avenue,
in Black River coan the morning of the 1lth Cctobar, 1987. His body
was lying con the floor of the living room, and thers w2re wounds
o his facs, h@ad and throat. At the back of the house, twe louvre

plades were missing from a window, leaving & space lavge enough to

it

adie:t an aduls. A search of the house was made, but the only



significant factor arising therefrom was vhs abssznce of the
deczasac's firesrm, wilch later became an important element
ol the pyrosacutaon’'s case, end which will be sgsein alluded 1o
later.

On posit-moruem examinaticn of the body, the doctor dis-
coveret &8 total of fourvesn wounds, the mest szrious of wihich
wers as follows:

1. Four veo vhe right side of the forehsad
wanlch were:

{(a} 2 one and a half inch weund that
was doewn to the bone;

{b) a wwe inch wound down o zhe bone;
{c) a two inch wound down to tho bone,
s two and a nhelf inch lacerarnion of the

right parietal arvea of the scalp, down
& the bons and,

)
.

v twa oinch laceravion of ©he front of
Lhe neck, the right side of it being
higner than the left. This wound went
chrough the wrachea cor windpipsz.

[ 78]
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The body was “bleod spatternd", and all the wounds wers to ithe

upper half of the body. On internal examination, the skull was

3

found to be fraclursd in several places, 1In the docter's opinion

*

dzarh was causad by shock due Lo haemorrhage which was due Lo
mul'iple wounds end fracrures of the skull. These injuries, the

doc.or testifisd wers consistent witn infliciion by "a very heavy

N W

inscrumcnt such as a navchor,
in the ebsencs of any dairect evidence, the prosecution
velied, in procf of iv's case, on circumstantiel ovidonce and on
certain admissions allegodly made by tha appsllant to two prosecu-
tioi witnesses. The svidonce in bricf against the appellant was

ng follows:
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Un the wvaepning, whon the docsasasd was killaed,

apprllant was soen by Mrs, Elsic Lewis walking on Crane Avenus,

coming from Liae dir=ciion of the neme of the deccasad, and hic

vhon cpguires of hoo whoohker the road abzac of him, and from

which she waz comiing, was clear. In rosponss, sbz informed him
vhat & Constabl. Erown was standing by "Roverse Gato.” The
appallant then turnca back in the direcutian from which he was
comang, and on reaching the end of tho bridge en which they
both wore, again curned back. 1In his hand was a red bag with

a string at “uune mounn”, which cam be "drawn up”.

The Crown, sought by ithis evidenco to put the appallant
in proximity o the doceasza’s houso, on the night of iba murder,
and acting suspiciously.

Patricia Johnson, saw the appsellant on the morning of
the 1lth Octoboer, 1987 going ovar the wall of rhe cometwry
with & machets in his hand. Abcut one hour laver he raturned
from che cemotogy and reguested from hor, water with which to
wash his hands, The witness Howard Vassell, who was in custody
of tho police at the black River Polaice Station, a8t the same btime
as nne appellany established the relavancs of the avidence cof
Johnson when be togtificd, that the appellant asked him thed to
‘do somorhing for him.'  When asked 'what?' The appellant askead
him Lo go o Lo cemsiery and take up a gun for him. Vassel
dagscribed the appsllept’'s daractions tous:

"Him say w.on me go look for it fi leck
*wo reck swone and a old chimmey and mo
Lo gscareh from Lhe rock stone up teo
the chimmey and me will soe ut in a
scandal bag wrap uyp in a shirt, me must
*take it up and hide il £i him, because
if dom find it pim good fi no see back
ruod £i pnow., Him say me lock aftgor ma

comg ovey the cemetery me wi

guaago U and I will see

stong and then me will sed
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e understood the appellant to be speaking of the Black Rivar
Cemetery.

On rhe 24th Dreember, 1987 Det. Cpl. Hoveleite Grant
want to the Black River cematery and there disceovercd under
an old chambov-pot, & plastic bag (otherwise called a scandal
or lada bag) in which there was a white "T" shirt wrapps<d
around s gun, which sha took with hsr to the Black River Police
Station., This gun was later identified as o gun which was
owned by che dzcsased which was not at his homge when searched
by the police on the morring of his death.

John Legister testified to seeing the appellant about a
weak befora the death of the deceasad, when he (the appsllant)
told him that he was going "on a move" at the home of the
deceased, He refusced an invitaiion teo go with the appellant.
Then, on the 10th Ocrober, 1987 about 7.30 - .00 p.m. the
appellant. visited his hous¢ and told him that he had "made ihe
move at thc deceased bome"” showed him a "hand gun" which ae had
got therefrom, and asked him tp dispess of a hatchet for him.
The witness refusoed, woni next door for a while, and when he
rewurned the appallant told him that he had thrown the hatchet
into bhis toilet. Subsequently, the haitchat was recovered by the
pelice from the same toilat,

After tostifying as to the appellant's roquest e the

gun, the witness Vassell also stated that he askaed the appellant

if he "really killed the daceased" whereupon the appellant after
h2 "if and but" told him that he (the appellant) did not rcally

go o kill., Therzafcer, the appellant admittoed his role in the
killing of the¢ deceased, which is disclosed in the following

extract. from the transcript:
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Y Him tell me say him and John wa.o

1.1s Lordship: John was insidc?

A Yes, sir, and 'P’' was cutsidoe
watching. After him tell me
that now, m<¢ ask hkim say, 'Why
you kill him:'

"is Lerdship: Yeou asksed him what?

A, M¢ ask him 'Why you kill him'?

‘1is Lordship: Yos

M. Him say him have someihing whey
him want.

‘is Lordship: Yes?

A. and him never really teil me
whay him did want.

L. Sykes: So aftsr him say this tc you now,
you say anything ¢ls¢ to him?
A Yes, m2 ask him say 'What'?

~is Lordship: You have to speak louder.

A, Me ask him say whey him did wanty
My . Sykes: Did he answar?
A. Him did answer after that and

him say him want the gun. Him
say if him never killi Mas M211l,
might ba him would ah dead or
John.,

“is Lordship: Yes

g Did ho say anything a¢lse to you?
A Yos.

e Tell us.

A Him say to me say., 'Cld boy hard

fi decad.”
""" "is Lerdship: Cld boy hard fi dead?
A Cld boy hard fi dead.

“is Lordship: Yes?

r. Sykes: Did he say anything slse teo you?
A, After that him 21l me say him

just & beg me fi do that fi him
as a good friend."
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The evidence 1f accepied by the jury was clearly such
upoi which chay could preoperly convict thz appellanc,

During the ccourse of the argument bezfore us, two passags:
in the summing up which we will mention herxecafrer were pointed
out and formed the basis for ithe complaint of Mr, Cruickshank
rhat e appeal ought to be allowed.

in crder to understand the significance of the direction
gwven by the learned zrial judgs in these two passages, Lha
content of & caution sheatamenl given by & co-accused
Parvie Whi~e ought to bhe disclosed. The statameni in so far as
is r@lﬂvqns sharess

“Him say him haff. go take the gun off a
Ma Mel. Ms tell him say it can take off.
Mz say we haffi whink of a way hnow f1i do
aat,

Me tell him say him haffi find & way to
do dav withou:r killing. Afcsr dat me
never have any argument differencly till
the Saturday him come back. Him say him
come f£i t(he hatchet and say bim & go pon
the move e Ma Mel. Him take ths hatchet
and ask me 1f me nah come tou; me tell
him say me nuh del. pen the move. He

give nim & spliff and him leave. Mi baby
mother come see me and him a talk and

ask me whey me and him a talk say. Me
t~11l her say a one spliff him come bag me.
i put the hatchet in a8 one blus and red
bag.

about 9.3G, when him come bhack in a the
nignt, him come check me up & Miss Wilbicl.
Me did a wauch McGyver. Me beg him a
draw off a Gi cigarctts and him give me

a whole one, Him whisper 10 me same time
say him buss the move. Me ask him whay
nim get and him say him get thae gun and
three bundred dollars, and say him get
spare shot too. Me ask whey tus gun deh,
him say it down a Jobp yard. Me ask him
whey the hatchei deh and him say 1t

down a John yard. He go down a John
yard., Him fling the hatchet in a toilec
down a John yard."

This statemart conteined material highly piejudicial to the
appallant, as it clearly amcunted to an admission by him, as

to the commission of the offence.



The principle that an extra-judicial stavement made
by on«< accuscd 1s not egvidaencs in the casce against a co-accusad
is s8¢ woll osstablishbod that thoere is no need te refer to any
ALLNoY voivs Lo support ii. That thas principls was apparently
i~ the knowindgo of the learned trial judgs, is disclosed in

Lo following dircctions given wo the jury at page 345:

"lWow, whatovor one accusesd Say$s in a statameat,
RO bc vsed as gvidence against the other
ZOCUS LG You use vhar statzment of an
accusnd purwly in considaring the statement
sgainst him; and 80 the statement as g‘vmv
ey Forvis Whiee as led by the prosacution,
1t 18 for you to say how you vicw that stave-~

ment and what is contained in it in respact

rhie accused man Pervis Whica., You do not
&> 1t an considoring what is the ovidoncs

in raspccu of Egbert Wiate."

£, warlier in his summing-up, he directod vhe jury

in a mauner contrary ©o whe above passage, when ne Lteld them that
oy could usz wne content of the caui.ion scatement of the: co-
accusad Lo support the ovidence of Joha Legistier and Howard Vasscll.
ihis is discles=d in the following axtracts from the summing-up,
which formed the basis for the appellant's complaint. In

dealing wiith the ovidence of Johr Loegister whom ho invited the jury

e hroat as a witness who had an ilnts

rest to serve, he staved thus:

"Wow this {(sic) 18 ovidanc: in ohis casay
1f you accept ii, from an indepondend
zourcs thet goos along to supporst the
<videnc: of Jchn Legisitar, Lf you accepi
v, and that is containod in his stato-
mens thav is lod by the prosscurtion to
you in unspect of whan the accusad
Porvis White 1s alleged to havo sa1d,
bacause Pervis White menticoned in his

veemaent, 1f you acc“pf 1t, thac the
natchei was his, he bad in fact loaned
it rto Egburt White, Egburt White told

Bim that he wanted it and Egberi White
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"paid him for the hatchet, and you have
the evidence of Detuctive Benneti who
:old you that ha found the hatchet in
the toilst of John Legister. Here is
avidenca, if you accept it that may go
along o support the evidence cof
John Legister who is a person that you
must examine carefully, but whose
evidence, if you accept it, you may use
1t in coming to your final verdict.”

In rospect to the witness Howard Vasscll this is what he
told the jury:

"But you can look elsewhere also if

you wish to sce support, if you accept
ie, for the evidence of Howard Vassell,
bacause in the statement that ths
prosecution said Pervis WhilLe gave to
whe police, this is evidence, there 1is
a statement there, that 1f you accept
it, it may well go toward supporting
what Howard Vassell has said, and this
is how you @examine the evidence te say
whether you find the tying up as far
as tho prosecution is projecting the
case Lo you. In any @vent as I told
you bizfore, you havae to cxamip< the
evidence of cach accused man scparatcly
in coming to your final verdict, buc
in examining the evidence of the
witnesses for the presecuition, you

may look tc see whether or not thare
is supperi in the statements of the
accused towards supporting what the
prosecution witnessces have said.
Becausce in the statoment of Porvis
White, Pervis White *told you what:
‘Maa Mel hear a lirtle sound, ge&t up,
fire a shot and w¢ run.' And then
BEgbert White sald to him, 'You seq

Maa M¢l have gun, and then him say,

we have to go tek the gun coff a Maa
Mel., Me say we have £i think about

a way to dc that. Me tell him say it
hard fi tek it off. Me t2ll him we
have to find a way to do it without
killing'. And that was thg statemcntf
of Pervis White that Howard Vasscll
£0ld you that Egbert White told him:
‘That him neveyr really go f£i kill.'

He asked him why he killed him; and

he said he had something he wanted,
the gun. He told you that Egbert White
said to him, that if he did not kill
Maa Mel, ‘it maght be ithat he and

John would ba a dead; and thg old boy
hard fi dead,' "
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In these two passages, the learned trial judge fell i

IS
[4

Qrror as he indicated uncquiveocally to the jury that the caution
statement givaen by the co-accused Pervis White, could be usad in
determining the truth of the twoe prosszcuticon withesses who woers
the two most important witnesses for the Crown. In our view, this
was a most scrious misdirection, which l«ft us with no cpiion butb
to allow the appwal and quash tho conviction,

Mv. Hugh Wildman fcr the Crown though conceding ithaw iz
learned triazl judge was in corron howaver argued voery strongly
thar in the intcrest of justice, the Court should by virtug of
section 14 (1) of the Judicature (Appellate Jurisdictien) Act
apply the proviso, and dismiss the appeal. He maintaincd ihat
when the evidence contained in the caution stataement of
Pzrvis White, was removed from the casoe against the appellant,
there was still a strong case existing in the cevidence of the
cther witnesses upen which, the jury could properly have conviciad.
in support of this submission, he rolied on the following dicta of

Mustill, L.J. in the case of John Stewart v. R. {198€) &3 Cr.

App. R. 327 &v page 336:

"... A ussful working guids is to look at

the tolality of the evidence, and then

consider whether, after substracting the

zvidence of the impugned witness therg

would be sufficient lefr co make the jury

sur< that the defendant was guilty.”
This submission, howsver, presupposes thabt that sort of mathematical
subtraction cculd be successfully accomplishad in the circucstances
of this case. In our view that is not a possibility. Thc
directions sought to fuse the content of the caution stateman wita
the testimony of Legister and Vassell, and conseqguently we would be
unable to com: to the conclusion that the jury would not have been
influcnced by the content of the statement in devermining whochor

to accept the evidence of those two wilnesses. In theose ciroum-

s:ances, it would be wrong to apply the proviso as reguested by
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Mr, Wildmzn. For thuse reasons wg camc ho the conclusion, that
in the inte rest of justice a new trial ought to be ordered, and

wccordingly made that order,



