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ROWE P.:

The appellant, a police constable, attended the
Lady May Club :in Spanish Town on the night of Sunday
August 9, 1987, dressed in civilian clothes. He carried
a firearm on his person. A dispute arose in the Club
invelving Derrick Bryan and a young woman who was alleged
to have assaulted Bryan's father with a stone. Bryan,
admittedly with & ratchet knife in his hand, sought an
explanation from the g9irl on the upper floor of the Club.
It was then that the appellant intervened, but the
accounts of the prosecution and the cdefence vary as to
the circumstances. Bryan said the knife was c¢losed, that

the appellant ordered him at gun-point to hand cver the



xknife to him, that he refuscd et first but relented and
obeyed, tha: the appellant then struck him ian hiis head with
the firearia. Wayne Jones (the deceased) then approached
and remonstrated with the appellant for so treating Bryan
whereupon the appellant hit the deceased with the firearnm
and the pavties yetreated downstairs. The appellant's
Version was that he saw Bryan attempiing to cut the young
wonman in her face with the knifei that he ordered Bryan

who knew him to be a policeman to hand over the knife and
Bryan refused saying that could only be achiéved over his

Gead body. With that he held Bryan by the hand and

wrestled the knife away frow him., Wayne Jones commented

a1}

that the appellant could not treaw his friend like that,
struck the appellant on his mouth and then the appellant
retaliated. DBryun embraced the deceased and tool him
downstairs,

The gscene shifted to the lower floor of the Club.
Paul Blake who was called by the Crown to descrilbe the
immediate evenits downstairs had a complete lapse of
memory and alihough treated as a hostile witness did not
advance the prosecution’s case in any way. EBryan admitted
disarming Paul Blake of a bottle but could assist no
further as he said he had gone in search of the proprietor
after which he heard three gunshots downstairs. DSarton Blake
was at his howme nearby the Club and attracted by the sound
of gunfire went to Sheriya Lane in the near vicinity of
Lady May Club. He observed a medium sized crowd of about
40-50 people come from Burke Road run into Bullock Lane

and stop at the corner of Cheriya Lane. He 'saw the diceéaged



leaning on the gate of Ho. $% Sheriya Lane, holding “his

¥ b}

belly" and crying for help. Blood was on his c¢lothes.
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Then he saw the appellant energe from Wo. Sheriya Lane
with a short gun in his band and he was asking “where the
bwoy run? And another man, also armed with a gun, came up
and ansvered the yuestion sayings "See the bwoy here™.
Both armed men fired several shots at the deceased.

slake described the crowd as noisy and angry but he
did not observe anyone armed with a bottle. The crowd,
he said, were culling out: "ig Major Worries, don't kill

him”. Blake identified the appellant &s the man who

emerged from & Sheriya Lanc asking "where the bwoy run®

At that time, said he, the appellant had some bloced running down

g
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from the right side of his head.

Det, Sgt. OUsmond Wright interviewed the appellant
at his home on August 10, 1987 and the appellant said he
wags in the Lady bay Club when a boy fling a bottle hitting
him on the face. He fired some shots., He later saw the

where he fired soume mere shots. Although the
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boy in a yar
appellant had a firearim he declined to hand it over as he
needed it for personal protection. Later that day he did
Lhand over a vevolver described Ly Detective inspector Grant
as a Llama .30 revolver, serial number 7439%30. 4Ag it turned
.

out this was not a pol.ce service yevolver but -t seems tha

the inescapavle conclusion is that from this particulus gun

three bullets wore firved inte the bedy of the deceased,

Dr. Clifford found that "Major Vorries®, the stage name fox
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he deceased, was shot at least eight times. Ballistic
evidence which is normally clear and helpful was ratherx
confusing as the weapen taken from the appellant was some-

times described as a smith and Wesson. In the end nothing

turns on that evidence.



The appellant did not give sworn evidence. iastead
he relied on an unsworn statement from the dock. First he
spoke ©oif the incident with Eryan, the young woman anc zhe
deceased. iHe added that as the deceased and Bryan were
descending the stairs in each other's embrace, lLie heard ithem
say:
"We must kill you tonight pelice
boy, we must kill you."
On advice from cother patcions he waited some fifteen
minutes before descending the stairs. e passed the
deceased who had two bottles in his hands, but turned around

ust 1n time Lo see the deceased releasing one bottle towards

L.

him, He felt a hard hiv on the rignt side of his face which
caused a wound which bled profusely. He pulled his revolver
and fived in the direction of his asscilant. The appellant

continued:

M e cee. & felt several Lblows
frow behind hitting my head
and back from putrons who were
standing behind me. I scmehow
managed to run oul into the

street, that is Merrison Street.

ran down Morricon Streel and

& crowd of about a hundred
meople running aftey me, uwsing

-hreatening words., I was

Lleeding profusely ana couldn’t
sce from the right hand side of

wmy face, I went on to Sheriya

Lane., I ran into a yard there
sceling refuge. There I re-
loaded vhe fireerm ¥ had. .ceooso
I was unfamiliar with that
surrouncing and while on the
verancalh I began to feel dizzy.
So I decided to go back on the
sireet bearing in mind the irate
and angry crowa that was out
there.

ot
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*as ¥ stepped out on to the
streei I was ccenfronted with
the said man that had hit we
previously ot the Club  with
obiects in his hand and the
angry crowd behind him also
arimed with betoles and othew
implenents, ..... ilmediately
as 1 got ouv there I felt &
blow to clhie left hand side of
ny chest. AL this tine I
fired about threo or four nore

shots in the direction ¢of the

sald man wno had hit me again. ze-- -

He said another policeman came to his assistance and when the
E
crowd became angrier, that policeman shouted to them tc back
off.
Five grounds of appeal were filed four of which com-
i

plained of ihe learned trial judge'’s ctreatnent of ithe issue

rections on common

of self-~defence and the £ifth with his 4.
design. in amplificetion of these grounds on self-defence
Mi. Phipps submitted that the dircctions on self-defence

were inappropyriate in the sense that they seemed to have cast
an onus on the appellant and inadequate in that they made no
reference to the salient facts in the deifence, for example,
the injury to the appellani. He subnmitted further that since

the decision in Beckford v, K. [1987) 3 211 B.®. «25 the

subjective test ought to be applied both in relation to

;7 te aefend

~

whethes or not the priscner found it necessar
himself znd also to the nature of the response to the atiack.
The importation of the cbjective test of ceasonableness in
the retaliation, which ig statutorily provided for in provo-
cation cases, is in his submission, impermissible and wrong.

Bllis J. directed the jury on self-defence in a

L’!

number of passages in the summing-up which we re-produce
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below. 4t pages 106-169 of the Record he saidGs
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sesws TOGU hi€a aboui the accused
defending himself. The law cn
Tiie t; My . Foreman and membeiyrs of
thie Jury is that when it is
necesgary to defend one's self
1s necessary for a

to defend himself, the
such force as is reason-
not unlawful. Because

1€ @ wman is artcacked in clycum-
siences in which he honestly
velieves that big life ig in
danges or hc honestly believas
that he is in jeopaxdy of

bodily narm, he entitled to
defend himself by using such

crce as 1is reasonable in the
LJLLLmstauccs Lo re vbl that

actaci Y, if in doing so

death o his assailant,

he does not commit any crime.
cewses 4 wWant te give you the

law cn it kefcere ¥ move on you

see and thie is how we are to

lcok at 1t, Mr. Foreman and
nembers of the jury: That it

1s both good law and comnorn-

sense thav if a person is attacked
ne may defend himself and it is
alsco law and commonsense that he
may do but only Go what is rea-
sonably necessary to repel th
attacik. But when vou consider
t‘csliﬁ'w-defuxc«;, varyuh¢ng; all

vour consideration depends on all
the circumstances You have to
consider all the circumstances

and the parvicular facts. That

is & matier for you. The cir-
cumstances and the particular
facus are a matter for you in
sore cases the onl[ lgasunablg,
possible and sane thing to do if
you are atcacket iz Lo take a
simple &Voiding action; run away,
nove away - though no obligation -
but in some cascs you Can love avway.
in olher cases an attack may be
serions, demanding inmedicie action
on the part of & pess p
Mr. Poreman and nmenbers of the
jury, an attack is of some minorp
simple nature it would not |
commonsense to permit some aclt of
retaliation far in excess of the
acticn from which you say you ace
defending yourself. Wouldn't be
commensense te allow that., For
example, if a man boxes you it
wouldn't be commonsense to say

you take up your machete and chop
Off his neck, wouldn't be. ind it

?‘h




comes back to what I said up
che top theve, that it has
to be reasonable. Again &
repeat that some actions may
demand immediate action on
the part of a person to avert

at ¢

On the other hand, Mr. Foreman
and nembers of the jury, if an
attack is over, even if you
were attacked and an attachk 1is
ovey,; it is finished and no
' peril or dangexr remains,
ece attackea, you know,
but it's finished, not that you
are 1n imminenc aittaci, anybody
attacik you, it finish, you may
consider that the employuent of
force in those circumstances is
only by way of revenge orn re-
. N

b e, wl oy e o 1
taliatc:

snoand if it is so then
1t can't be seli-defence either.
it wouldn't be ileasonable or
coimnonsense Lo allow that. You
can't say because you were
attacked up at Parade you come
dowinn Lo R[ing Strveet bottom and
see your assailant and you chop
cff{ his head and say you were
attacked. Wo, can't gyo so. if
the peril i3 passed it doesn’t
afford you to say that you were
acting in seli-defence,

Again, when you are Cconsidering
all these ciccuwmstances and the
factual situation you have to

be reminded chat 1 & person is
atitacked te the excent that he
honestly believes thal his life
or ody is in danger then you
can't expect him to weigh up to

a fine point the guantum or the
amount oi force he is goihg Lo
use but remember that in all

the circumistances it's for you

to consider whethers the suppoced
or alleged attack was such (o
merit that type of recaliation.
+f you, lir, Poreman and wembers
of the Jjury, think that in a
mement of anguish ¢ person did
cnly whliat is reascnably necessaly,
cid only what he honestly thought
was necessary, that would be some
evidence, strong evidence that he
was acting in self-defence.




My,

M. Foreman ond nemnbers of
the jury, if when you con-
sider this concept of self-
Gefence, if the prosecution
has shown that what was Jdone

. was not done in self-defence;
you hLave Lo remove it from
your mindg, it does not avail.
If you think the prosecutcion
has setisfied you zo that you
feel sure, consldering all
the circumstances, that what
was done was not done in self-
defence, you eliminate it from
your <consideration, 1t's not
of any avail.

if you f{ind that .t was self-
defence or thait any reasonable
doubt exists in your mind that
vhere was this seli-defence,

he was acting in self-defence,
1t's your dubty to acquit because
the prosecution on whom the
burden rests in negativing self-
defence would not have dis-
charged that burden to your
satisfactlonh Su, Y rvepeat: If
you think and find that he acted
in seli-defence you acquit him.
If you are in any reasonable
aocubi as to whether or not he was
acting in self-defence equally
you have to acquit him.

The defence of self-~defence

either succeeds or it doesn't

succeed., if it doespn't succeed

it is not of any moment. coeovoo.

Yliis concept that I have given

you direction therecn; self-

defence, is of added impcriance

in the light of this case

because the accused man in this

cuse has pleaded not guilty and

the 1ssue of self-detfence has

been raised and if a man is

acting in self-defence, honestly

believing that an attack endangers

his life and bedy, he commits

ne offence so in that sense he 13

saying ‘1 acced in gelf-defence

and I am noco 9Liltya“ And the

burden of provinyg ithe case against

him cests on the prosecution; sco

lgb Lhe plOprULLOd Lhat must
negative this act of self-defence

and this is why it is of importance.”
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VYihere self-~defence is vaised as an issue the trial
judge should divect the jury in a clear and concise way as to L
law relevant tc the facts in that case. It i guite

unnecessary to embark upon a Getailed explanation of all the

-

possible elements surrounding the concept of wself-defence.

Beckford v. R. ({supra) has established that it is the

N

appellant's state of mind which is impostant when determining
the question of attack cr imminence of attack and if on the

facts the prosecution canno negative the asgssercion ©f honest

belzef by the appellant, that issue of the necessity t©
rescort te defensive aciion will be deciced in favour of the
appellant.

Whereas it was common practice vo tell a jury that
an accused person had a duty to retreat if it was poscible
and safe for him to do so befcore resoriing Lo acite of gelf-
defence, that is not now the law. The failure of the accused

to retreatr when i. was poussible and safe four him to do so is

=
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simply a factor to taken into account in deciding whethesr

it was necessary for hin to use force and whether the force

-

used by him was reasonable; R. v. Mclnnis (197 r. App.

R. 531, Unless thorefore the facte suggest that the accused

had ample cpportunity o move away from che scene and avoeid

conflict,; a judge should not feel obliged to give a direction

(9!

on retreating as this may confuse the jury. Ellis J. did not

5

belabour the point as Lo vetreat yeit by nmentioning it he may

have planted & seed in the minds of the jury which required
some elucidation on the facis in the instant case. (t would
nave been correci for him Lo have gone on to say this guestion
does not arise for their considevation.

in one of the passagyes quroced Lrom page liv the
learned trial judye told the jury that an accused "ig

entitled to defend himself by using such force as is reasonable
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in the circumstances tc repel that attack" and at pages

167~-168 he said:

Y.e.... 1f a person 1s attacked to
the extent that he honestly
believes that his life ci body is
in danger then you can't expect
him to weigh up to a fine point
the guantum or the amount of force
he is going to use but remembei
that in all the circumstances it's
for ycu ©o consider whether the
supposed or alleged attack was
such to merit that type of revaliz-
tion. If you, Mr. Forernan and
neibers of the jury, think that in
a noment of anguish a person did
only what is reascnanly necessary,
did cnly what he honestly thought
was necessary, that would be some
evidence, strong evidence, that he
was accing in self-defence”.

"

in Palmer v, K, 971§ 55 Cr. app. R. 223, Lord Morris

said that a man under attack "may only do what is reasonably
necessary” in self-defence. He added that "if a jury thought
that in z moment of unexpected anguish a person attacked had
only done what he honestly and instinctively thought was
necessary, that would ke most potent evidence that only
reasonable defensive action had been taken.

The English Court of ALppeal considered the suggestion

?. 1

that the formulation given by Lord HMorxris was that of a

wholly subjective test in R. v. Shannon [19887 71 Cr. App. R.

152 at 124 and regarded it as a bricge between two schools

of thought. “hat Court said:

"7his proposition is, as it were, a
bridge between what is sometimes
referred to as 'the objective test'
that is what is reasonable judged
from the viewpoint of an outsider
looking at a sgituation quite dis-
passionately, e&nd 'the subjective
test’, that is the viewpoint of
the accused himself with the
intellectual capabilities of which
he may in fact be possessed and with



"all the emotional strains and
stresses to which at the
moment he may be subjected.”

The learned authors of Archbold in the 4Ind Edition
at paragraphs 20 -~ 21 neatly summarizce the position in thely

treatment of the piinciple of Self-Defence by saying:

“Three points should e noted.
First, while the test of whether
the force used in self-aefence
was yeasonable is objective, in
deciding this the jury should
be directed to consider what
the accused himself thought®.

if what a&n accused sayg in explaining his state of

N .
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nind at the time of his act is utterly incredible, a jury
might very well think that he did not honestly believe

that the retealiation was necessery and furcher that he

was embarking upon ihe path cf offence. 'fhey could then geo
on tou reject liis explanaticn and find thac the retaliation
was not reasonable in all the circumstances. Wiien in the
instant case tlie earned trial judge gave an example of in-
appropriate retaliation, its effect could only be co demon-

strate to the jury that in the final analysis, when all the

3
circumstances are taken into consideration the reasonableness

test must prevail. He said at page 167:

¥ L eocosoone Ly OCher cases an

attack may ke serious demanding
immediate action on Lthe parc
of & person. I1f, iir. Foreman
and members of Lhe jury, an at
is ui some minor, simple nature
it would not be commonsense Lo
permit some act of retaliation far

in excess of the action from which you
say you are defending yourself.
viouldn'c be comnonsense Lo allow

that., For example, if a man boxnes

you it wouldn't be commonsense to

say you take up your machete and

chop off his neck, wouldn’'t be.

L
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We do not think that the thrust of Beckford v. R,

!supra) was directed to reasonableness of retaliation
ana we 50 hold.

At page 168 the trial judge directed the jury that:

“If you f£ind that it was self-
Gefence or that any reasonable
doubt exists in your minds that
there was this self-defence, he
was acting in self-defence,
itts your duty to acquit
because the prosecuticn on
whom the burden rests in nega-
tiving self-defence would not
have discharged that burden to
your satisfaction. So, I repeat,
if you think and find that he
acted in self-defence you acgyuit
him. If you are in any reasonable
doubr. as to whether or not he was
acting in self-defence equally you
have to acguit him".

And at page 17G, he said:

" seeeswe 1if you find self-defence,
you have To acquit ...c..o .
These passages were criticized by Mr. Phipps on two kases.
Firstly. he said that by the repeated use of the verb
“find" the jury couid be led to believe that the defence
nad an onus to prove self-defence. Once the issue had been
properly raised the onus was on ithe prosecution to negative
self~defence and there vas no room for the jury tc make a
positive finding that the accused acted in self-defence.
The second basis was that by the use of the term "reason-
able doubti” when one is considering the defence, the
impress:on could be created that the cdefence had to prove
an% issue to a fixed standard,; viz., beyond reasonable doubt.
As to these strictures we wish to say that it is unfortunate
that the learned crial judge did not use the time hconoured

direction that the burden of establishing guilt rests on



the prosecution but that they must consider all the
evidence, including what the accused has told them, relating
to self-defence ané if the evidence either convinces them
of the innocence of ithe accused or causes them to doubt

1

whether or not he may have been acting in self-defence, he

is entitled to be acqguitted: R. v, Lobell [1358; 41 Cr. App.

R, 100. <Crown Counsel found it difficult to support any
reference to reasonable doubt upon a consideration of the
defence,

The gravamen cof the defence was that the appellant
having been attacked by the deceased, supported by a large
hostile crowd, escaped fiom the Lady May Club. At Sheriya
Lane he was faced wiuhi the deceased and the same hostile
crowd soiie of wihom wercarmed with missiles and he was
attacked by the deccased and in those circumstances he
fired upon the deceased. He had spoken of feeling dizzy
from an earlier injury inflicted by the deceuased and it
was apparent that e was saying not only that he antici-
pated an imminent attack but that the attack did come before
he fired, In hic directicns to the jury the trial judge
concentrated upon the incident at the Cluu, invitea them
to say that if that had spent itself then the actions of
the appellant on the Lane were in vrevenge and not capable
of giving rise to self-defence. That indeed was the
Crown's case, but the defence was never put. Nowhere did
the trial judge even say that if the jury believed or were
in doubt as tco the truthfulness of the appellant, they were
te acqguit him. What he did say about the appellant con-
sisted in the main of adverse coumments unsupported by the
evidence. For instance the trial judge portrayed the
appellant as a bully thiowing his weight about in the Club

vithout mentioning the appellant‘s statement chat the



deceased thumped the appellanc in his mouth before he
enguired why the appellant had been treating his friend in

that manner.

Ancther illustration of mis-inverpretation of ihe

evidence occured at p. 16 of the Record. There the learned

trial judge said to¢ the Jurys

"The crowd was ma“lng noise., 3o
whai he is saying there, the

crowd is making noise. There is
thie suggestion, Mr. Foreman and
members of the jury, that this
crowd was hostile to the accused
but there is nothing which tells
you that the deceased was a part
of that hostile crowd. Nothing

to say that the deccased was a
part of this hostile crowd.

Sacrton Elake tells you that he saw
the crowd and at that time he
didn't see the deceased and when he
went there he saw the deceased and
the deceused was holulng h*f belly
with blood on him asking foc }clp”

In this passage and especially by his use of the
underlined words the learned trial judyge coumpletedly ignored

the assertion by the appellant at page 154 of the Record that:

°

“Ag I stepped cui on to the
street I was confronted with
the said man that had hit me
previOUCly at the Clek with
objects in his hand and the
AINGry ¢ Owu behind him alsc

aLmeu .- h bottles and oiher
meiema_ll TS .

A faily presentaticn of the defence reguiirea that v
attention of the jury be drawn to Lhe accused’'s version

. o e e o
hig assertions thet e

—

of what occurrec asliL ig upor
issue of scli-defcecnce arosc.
Shortly before their retirement the learned trial
judge summarized the law on self-defence in a manner calcu-
)2

3 S e S ey amgad 1y ey ol o -
lated to erode the defence absclutely. e returned co the

theme of retaliation and Lo the “cavalier attitude” of the
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appellant in the handling of the firearm that night which
was so apparent in earlier passages in the summing-up. At

page 194 the learned trial judge is reported as saying:

Iin relatcion to zhe law, let me
relate the self-defence there now
to the law. You vemember I told
you that if the attack is past

and something is done after that
that can ve by way of revenge or
retaliation, that is not self-
defence; and the evidence here is
that at the lLady May Club, the man
hit me and I fired shots'. WNo-
body knew whether anybody was hit
and then down at Sherria Lane he
saw the man, fired more shots at
him. You could say in the circum-
stances there, if you accept that,
that any attack if any had passed
and what was done could not have
been done in self-defence.”

Un any interpretation,this final statement Lo the
jury appears to have ignored the stated defence and implied
that the appellant gave no reason for firing shots at
Sheriya Lane. The prosccution's case was ever so clearly
‘presented kut we feel compelled to accept the submissions
of Defence Counsel thal the appellant’s real defence was
never put to the jury for their consideration.

We f£ind no merit in the complaint that the learned
trial judge in his general remarks as to the treauwment to
be accorded to the unsworn siciement of che appellant left
it open to the jury to infer that the appellant had a pur-
pose¢ of his own to serve in refraining fiom giving sworn
evidence and subijeciing his testimony to cross—examination.
Whet the trial judge saicd is in our view in accord wiith the

uidance provided in Walker v. U.P.P, 11974} 1 W.L.R., 1690.
g P i

An issue of conmmon design arose when evidence was led
that a second policeman firea at the deceased at about the

same time that the appellant fired. On the evidence common
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design was not a live issue. The‘appellant admitted that
he fired at the deceased and on the ballistic evidence
bullets from his firearm cculd have caused the fatal
injuries. Whether or not the learned trial judge misquoted
the evidence on this issue was irrelevant to the outcome
of the trial.

We propose to allow the appeal on iwo grounds.
Although the learned trial judge said on numerous occasions
that there was a duty on the prosecution to negative self-
defence, he used language with regard to the defence which
left the distinct impression that the jury had to find that
self-defence was proved. #&s we have said earlier the true
rule is that once the issue of self-defence is raised on a
proper evidential basis, unless the prosecuiion negatives'

that defence, the accused must be acquitted. See R. v. Abraham

*

{1973] 57 Cr. App. K. 799. The appellant squarely raised the
issue of self-defence. He was entitled to have his account
placed fairly before the jury. As the learned trial judge did
not relate his general directions on self-defence to the
defence offered, there was a material non-direction which
vitiated the conQictionu The application for leave to appeal
is treated as the hearing of the appeal, the appeal is
allowed, the cenviction quashed and wordict of acquittal

entered.



