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CAREY P.(AG.}

In the Circuit Court Division of the Gun Ccurt before
Wolfs J. and a jury in Kingston afrer a trial betwesn
ioth to 23rd July 1991, this appellant was convicted of the murder
of one Carocl Walkar, and sceuntenced to death. lie was tried with
twe othaer men but the jury failed Lo agres on a verdict and they
were ordered to be retried. He now appliss for leave to appeal
that conviction,

We propose to treatn this application for leave‘as the
hoaring Qf hﬁe appeal in view of the fact thar the grounds arguad
before us, wéxe of law. Ths threae gr@dnds of appeal fil@@
challenged che mamner in whilch the trial judge dealt with&common
design, inltnat'he aeglectad o direct Fha jury tﬁat in th% avent
they found that ithe appellani was prﬁsa%t at th@g@cene of ﬁhg
crime, his mere presence couid not impilcatﬁ him; H2 complained
as well that the trial judgs «id not assist the jury by relacing.
the evidence to the law concerniang paxt;cipantsvin a common
criminal activity. Finally, he took the‘positidﬁ%ah&t tha
caucioned statem@ﬁt deictated by uvhe appellant chowsd nrither

that he wasfPaxty to any prior agreement to kill or inflict serious



-

—d—
injury te the victam or that he was present aiding in ox abstting
tho Kiliing of the victinm,
The conviction in this case depend«d wholly on a cautioned
statoment wnich the learned trial judge admitted upon the
volr dire. Thero was soms @videancs nowavor from a Crown wiohess,
Oswala Walker, wihich placid tho appellant in the company of

another ceo-dzfendant in the area of the murder. In ths farly

morndayg of 12th June 1987 twe armed men (neithear of whon was tha

appullant) posing as policenen gaingd ontry ipto o nouss of Th

bad
B

victim Carol Walker who lived wiih his wife and £ive childron in
Dallas Castle in 5t. Andrew. They bound pMr. Walksr with his
wifo's panty hose, robbed his wife of hor wadding-ring and
marched him cut of the house™so that he could show them where the
bad men woerae,® That was the last time his wife saw him alive,
When his body was later recoversd, it.was plain he had baen
butcnered. Some el2ven chops had been administeraed in the arca of
the head, involving scalp, cheaek, right war, neck aad shouldar,
His hands were still bound.

The cautioned statement of tnis accused fi11ls in the
missing links. 1n it, he said that .o June hs and some Live oibhox
men wont to Dallas Castle by night. ©The purposs cof that nocturnal
journay was to oxecut? Walker because a politician was i the
habii »f passing him money Lo purchass guns but instead he had
converted the same to his own use. Two of tha men were attlred
in military dress and carried MIC and Ml4 rifles. Wwhile he and
another of thesc persons were left by a bridge, the others went to
fotch the doomed man from his house. Wwhen they returnad with
him, his hands were ried behind him. He was marched up the hill
escorted by the men, including himsclf. Aab the spot chosen for
execution, the victim was ordered to lie on the ground. His
shirt (a ganzie) was stuffed into his mouth and one of the men
digparchad him by choppihq'him hmﬁeral times in his head with

a machute. They all daparted to the heme of one of thair number.
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bubsequently, he was arrested by the police. While in the c2lls,
ng became converivsd and this ainfluencsd ham ©o make a clean bioast,
He was very relieved whichn explains the reason for this revelation,
in hia defance, the appellant remainec in the dock, as 1s
the pracuice, o daay the charga, He admitoed chat hes gave the
pelice a svatemsar nut bhe hbad rogurgitsted the words, "Me. Banjie”

(b, SgLl. Benjamin) had read o nim, to Senior Supt. Hibbsri of

»

C.i.B. Headgquarteis. He had been induced to do this because ha
had been “intimidated" by the threac of being beaten with a paton
and ag a result of a promise that he would b2 released if he
reported what he had been told to say. Prior to this, he had been
torvured anda yusstioned about the killiag., 1t was guite untrus
that he had seen any vision or been converted. He was rotally
unacquainted with the co-defendants and nac neither worn police
uniform noyr military uniform.

pefore awaling with tMr. Willisms' challenge, we wish to
point out that the Crown did adduce evidencs from a witness
Uswald wWalker, placing the appellant in the vicinity of tho
victin's home at the material time and 1n the company of a
co-defendant. The trial judge having analysed the visual
identificaticn evidencs given by this witness, concluded it was

it from the jury's considoration. Lt was

unreliapls and withd:
for thig reaseon that weo statod that Lhe Crown's case depunsed

wholly on ih: app=llant’s cautionnd stauofiant.,
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wWolfe J. gave directioas CORAOH Gesign batw2en

pp. 496 and 50v. He said this:

¢, .. Now, common d2sigh 1s a common
sanage doctrins., What it says 1s that
1f two Cr more persons <mabark upon

a joint enterprise, then overy
indiviGual who participates actively
in the execution of that joint
enterprisc becomzs liablz for tha
commission of =ha offenca. s once
yeu are & party Lo thy joing cneorprise,
if it iz committa2d and once you
activ:ly participated in 1L, you aro
liabl:.”
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Later ac p. 497 he aivecteg the jury vhuss

s wheos an
agreementy  Wihalt was (ge scope of the
agreemency Lo relzvion oo Wailace,
Wallace tells you what was

ment if you valieve that
Lote.  He Sawc the scope of whe
ayreeuent was to gu ana hold gp marvin
Because hil get nmoney Lol piiss Goraon
LO gpenG «4ng L0 DoT $pending it ana
wiie scope of the ayreement wes Lo geu

TG O a7

BRI e e e e PR R
Fow, 1inh whisg cage, was

finally av p. bSiu:
Y do winat is the case in velation o
My, Wallace., L have tola you that it
rests squarely on the svatement which he
made; & stacement wnich he said he was
inaucea to give by bergeant benjamin.
+ have already told you how you are o
approach that sis

tenent, ana if vou

are satisfied tiat ne gave that
statement, ana when you looik avt all ihe
CLrCumstances unaer whici it was given
you say, we Lelieve 1t is true

becatse you are che persons who nust
atiach what weignt you will to it -

31 you say, we believe it 1& true that
e was there, rthatv he had been there
Lecause chey had set oulb on a colmon
purpose,; because 1i you believe the
svatement the mean said, I am going to
get »ic of ihe man, nevercheless he
went there with them and he was

pPresent when i1v was happening, it would
be open to you to find thai e was
always & part of whav wranspired that
day anc in those circoumsitances it would
e open Lo you te find him guilty as

chargedt.”

in her reply vo Mi, Willdams' gucmission, iss Harrison
argued that it was wnolily unnecessary for the vrial Juage to
arrect the jury thav 1t chey found that the appellant was present
av the meterial time, his mele Dlresence was not encugh. ‘The
cautioned stateient, she wainvained, showed that the circumstances
of his presence, were by pre-concert ana he parcicipated in the
arrangement uvo cormit the crime., He was in the company ol other

actors .n that early morning anu was well aware they were going to

k)

liguidcate the victim. IHis presence i.e. waiting on the bricyge
wicid his companions returned with the incenced victim, could only
be interpreted as an ach o protect his companions, the actual

perpetrators, frou beiny interrupvea while carrying out theix

abduction ind Riunapping of vherr victim from pallas Castle.
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8he noted that after thoe confedarates returnaed with the vicutim,
the appellant show:sd no disapproval, nor did oo oppose thi
completed crime., Indeed, he did absoelutely noching to daetach
hamself from the criminal enterprisce aficr the svent of the murder
and continuced theroafter Lo remain in the company of his
confeaurates. His conduct, she statsed, eviuseancad not only wilful
Sncouragzment but a pre-concsrt of iatent to ald and abet the
actual parpstrators and showaed that the appellent was committad
to ths common causs. He had, in ths event, madoe no 2ffort what-
avar Lo prevant th: craime,

Theye is, we “hink, muach forecs in the submissions mads on
behalf of the Crown. We agree that the facts stated in the
cautioned statoment and as identified by Miss Harrison did not
exemplify mere presencs and nothing more. It would demana the
highest degree of gullibility to accept that a person who had
knoewledgz of the planned murder, who had waited in the company of
a colleagus while thg intenduwed victim was fotched from his home,
bound, marched to a place of execution, and thera executed, could
be heard to say that he was no different from the drunken voyeur

in R, v, Clarkson & Ors. 7i Cr. App. R. 4&5. Thare was also

gvidence that som: of thz men wixe in military dress and wero armed
with assault vrifles. The axerclise took placs in the early hours

of the morning. The appellant formed part of the ¢recution party.
he headnots of Clarkson (supra) is helpful and wxth respect,
corrnctly represents the law in this arca of crimiral liebility:

o To establish aiding and abatting
on the ground of encouragement it
must be provaed that the defendant
intended to @acourage, and wilfully
encouraged the craime commliited.

Moere continued voluntary presenca at
the sczpns of the commission of a
craima, <van though non-accidental,
Goes not of i1tself nocessarily amount
to =ncouragement; bur the fact that

a parson was voluntarily and
purposcly preseni witnessing ohe
commission of a crime, andg offsred
ne oppesition to i, thougn by might
reasonably be expected to praviat

and ad tho powsr s0 to do; Or at
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"least to exprass his dissent, might
in soms circumstances afford cogaent
ovidoncs upon which a8 jury would be
justificed in finding tnat he wil -~
fully ancouragsad and so arded ana
abetted; but 1t would be purcly a
question for the jury whathor he ald
or not,"”

That case followad and approved the dictum of Hawkins J, in

R. V. Coney 11862 Q.B.D. 534 at p. 957. There were therefore facts
fit to be 1oft to the jury to consider whether this appellant was

prasunt 2idang sna abetting the crime commitisad,

2ry

The lcarned trial judge never dealt with thoe gquestion of
prasencs, sampliciter. He did not think that directions in terms
with respect to mere prescnce was called for. He however made 1t
clear at p. 4Yb as appears above, that common design reguired the
undertaking of a joint enterprise and tne active participation in
the exocution of the undertaking. Hs followed up with an exdmple
(pp. 496 - 497):

"... Lf you and i agreg¢ that we are
going to hold up somebody's housea
ronlght, wo &M gurselves with guns,
and if the coatemplation is that if
anybody at all come in our way we are
going to us® the guns, and if when we
get to this house, tive of us go in
and two remain outsids and the two
remaining outsid> all they are doing
is watching to ses if the polica is
goiig te come or it somebody belonglng
to the houss 18 geing to come thern,
ana if five go inside, hold up th2
poopla 1nm the houss, rob them ana the
prople rasisc and thoe guns sre used
to shoot anybody inside thers and
«111 ¢hem, altnough the two dadnu
coms ik thaey would ba as guilty as
the five whe were 1uside - that is
the doctrine - becausw it was all

a part of the joint enterpirise,”

We think the examplie relevant to thoe situation in this cass. The
man on guard to warn hig companions of the approach of danger,

is implicat=ed, by nis mere presence. The facts 1n the present case
make it however, a fortiori. ‘The trazl judge's directions, which
we earlior set out, made the positiocn altogether clzar to tha jury.
in soms circumscanccs, it will be necessary for a judge to dzal

with non-accidental presence and 1o point out what could amount to
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encouragement S0 as to assist tham to make a determination whether
tha accusad alded and abotved tho commission of tho offance. For
<hz reasons wa havs endfavourad o st out, we do not think that
in the circumstances, his directions wara in any way deficient.
in the sxtracts from the directions, i1t must bz clear that
therw is nothing in the peoint that nhe failaa to relatoe the evidence
to the law. Tnhe submission that the statement did net show the
appallant to be & party to a prior agrecment to kill or was present
aiding and abetting the crime of murder also fails. We have
already analysed the statement and n2ad not repear that process.
The appeal 1s accordingly dismissead.
We rmust now deal with the effect of the Offences Against
the Person (Amendment) Act which came into force on
14th October 199%Z2. Section 7 (1) provides:
"7.~——(1) Subjsct to che provisions
of this section; with «ffect from the
date of commencement of this Act ths
provisions of the principal Act as
amended by this Act shall have effect
in relation to¢ persons who at that
date are under santence of death for
murder as if this Act were iIn force
at the time when the murder was
committed and the provisions of thas
section shall have effect without
prejudice to any appeal which av
that data, may be p2nding in respact
of those persons or any righ:t of
those pursons to appeal.”
This appellant at that date was under sentence of deatn. As this
Amendment. Act was not in force then, we must detvermine whatner
the conviction is for capital or non-capiial murder. The
provision in the Act which we inclins to think applicable to thesc
circumstances is saction 2 (1) (£):
2.—(1) Subjact to subsection (£),
murdex committed ian the following

circumstances is capital muraex, that
is to say -

(£) any murder committoed by
a person in the course or
furtharance of an act of
toerrorism, that is to
say an act involving the
uea of violenca by ithat
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person which, by rsason
of iits nature and axtent,
is calculated to creatg
a state of fear in the
public or any section of
the public."

Wae sought the assistance of both counsel who appzared
bgfore us. rprlr. Williams submitted that this provision was
inapplicable, zssentially because there was not a sufficiently
public element. The kidnapping and the abduction of the husband
of th# household while it affectod his wife and their children, did
not, ho argusd, bring the violence within tihe section. That violence
must, he said, be calculated to cause fear in the public or any
seciion of it. A family was not sufficiently public.

Miss Harrison for her part, teook the view that the facts
fell sguarely within the provision. The totality of the acts of
violence was dirscted at the Walker family which was a saction of
thie public., The provision was an adaptatiorn of provisions in the
Pravention of Tsrxorism (Temporary Provisions) Ack 1989 (U.K.).
in that provision however, an ideological motive is essential.

The provision in our Act omits altognther any need for proof of
political motives. Ths watire rnanmer and scope of the planned
exscuticn was calculated to create a state .of fear in a section of
the public, viz, the Walkex family.

in determining whether the use of violence is calculated
to create fear, all the circumstances must bo considered. The
timing of the abduction, tha method of entry, the dress of the
participants, their armoury of weapons, the robbery, the article
stolen, viz. the wifo's wedding ring, the abduction of the victim,
the long march to the place of execution, the method of sxecution -
the sheer brutality of it all, and the motive suggesting political
overtures; all these factors, we think, would be calculated to
create a state of fear in the public or a section of it.

Pirst, we dc not think that the words - “state of fear in
the public or any scuticn of the public” must be interpreted to

mean that ths fear cun only be created in those who witness the
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violence. That would be too restrictive a meaning. The section
brings within its ambit those persons who by the excessive use
of violance create extreme fear in the minds of the citizenry
whether near or far. The force used is expected to have the widest
impact by reason of its brutality of appareit sensclessness. it
is not expected that any member of the publir would be called to
give evidence. 1t would be for the jury to tike a commonsenss
approach as right-thinking membcrs of the publiic and say whether
the public in its widest sense or a part of it, i.e. a community or
even a family unit in that community would be affected thereby.
The test 1s nc.. whether viewers or witnesses to the violencs are
put in fear, but whether the impact of that violence is calculated
to serve as a warning to the puolic in g2neral c¢r a section of it.
In the preseant case, the victim was executed because it was said
that he had been given funds for a specific purpose by a politician
anc had the temerity to default on his obligations. We are
satisfied therefore that the facts came within section 2 (1) (f)
of the Act and accordingly, the conviction is classified as capital
- murder.

But even if we were wrong regarding the conclusion at
which we have arrived as to the classification of this murder as
capital, ssntence of death must however be confirmed. Bvidence
has bezn adduced before us that at a trial of this applicant with
two other men Joel Andrews and Michael Fuller betwaen
"13th and 21st February, 1969 before Walker J, on an indictment
charging two counts of murder in respact of the deaths of
Lennox Francis and Fitzelbert Hall, all three were convicted and
sentenced to deatn. Section 3 (b) provides:

“(b) by inserting next after sub-
section (1) the following as sub-
sectiocn (1lA)—
(1a) Subj=ci to subsection (5)
of scction 3B, a perscon who is
convicted of non-capital murder

shall be sentenced to death if
befo:'e that corviction he has—
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(a) whether berfore or after the date
of commencement of the Offences
against the Person (Amendment)
Act, 1992, been convicted in
Jamaica of another murder done on
on a different occasion; or

{b) been convicted of another murder
done on the same occasion.™.

The applicant having previously been convicted of murder comes
within the ambit of section 3(lA) (a) of the principal Act as amended.
For this additional reason, the sentence of death

ig confirmed.



