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The appellant was convicted by KEor Honour
Miss J. Straw, o Resident lagistrate for St. James, on
February 15, 1989 on an indictment which charged him for
robbery with aggravation. 7% second count cn the indict-
ment for malicicus destruction of proporty was dismissed.
At the conzlusion of the hearing of the appesel, we allowed
the appeal, guashed the conviction and entered a verdict
of acquittai. e now place on record our reasons for
so doing.

These are the {acts on which the conviction is
based. The complainant, Zachariah Clarke, a9 vear old
echoc)l bov, was riding his bicvcle at Ironshore, St. James

in the area where he lived on 8th July, 1888 at about

2:30 p.ri. He was s=2t upon by three men and at knife point



2.
voibea of liis bicycle. in che robbery the man wich
cut the complainant on his hand. He claimed chat t
lant, whow he had known for cne year, was one of hi
cesailants and that the appellant rode the bicycle
Lire other two men ran into a short cut. sSome time

- )

about 3:00 p.m., the boy saw tkis father, Evanscon C
craiving his bus on the rcad, in Ironshore und nade
to him. The fuather chen went to "Flankers to gsec 1
find the bicycle”, and thecreafier, in company wich
reporved tiie matter Lo the police at Coral Gardens.
the evaning, while dyiving in irconshore, he saw the
and summoned hin. The appellant responded and was
with the report. He wenied stealing complainanc's
He refusea to accompany Mr. Clacke to the police st
Men from Mr. Clarke's bus held the appellant and a
ensuea during which he threw a stone which smashed
shield of Mr. Clarke's bus. A stranger witch a mach
nand incervened and the appellant was released. He
off, chased by men from tiie bus and by Me. Clarke &
bus. Later, whilce uir. Clarke was at the police sta
appellant was taken there ihe oppellanc denied ti

of robbery nd malicious destruvccion of property.
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The appellant, in defence, said he was av home «t

the time the robbery was alleged to have been commni

latver left his home and waes on the road when Mr. Clos

¥,

accosted hiwm av about &330 p.m., and asked him for

bicycle. The appellant said he knew nothing of the

tien from Mr. Clarke's bus setl upon him and beat him with

board and svicks. He was injured and bled. A

¢ machete incervened and back Ld his assailants off;

o

tted., e

his son's
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My, Clarke then came at him with a knife and he took up o

stone, threw it at Mr. Cluarke and ran. That was how the

danagye was cauwsed to the windshield and not delibera

tely and
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unprovoked ag iir. Clarke alleged. In running away he was
chased by the men from Mr. Clarke’s van; iMr. Clarke following

in the van

s

he wag backed up by the van and was rescued by
Mr. Olesema. Mr. Clesema took him in his mcotor car, first to
his parents’® howme and then to the police station at Coral
Gardens. He then went to the Cornwall Regional Hospital,
wherc his injuries were treated. “he following day he went
te a private doctor and obtained a medical certificate, which
was tondered in evidence.

Mr. Homanuel Olesema, a company director, told of
offering protection tc the appellant when he ran to him for
rescue from men who were chasing him. #He warned the men of
the possibility of thelir being mistaken. Ho said he gquestioned
Zachariah who was there. Zacharial: said the robboery took
rlace in front of the appellant's home and it was a man in
short pants who tock his bicycle and not the appellant.

Mr. ¥vanston Clarke and his witnesg denied beating

the appellant the lecarned Recident Mavistrate found -
“thazt accused was beaten by
¥vanston Clarke and othex
Therefore a reasonable woubt
is raised 2s to whoether
hccoused throw stone in gelf
or deliberately

e

.

e
glorenc

dammaced windshicld,”

o

s

fhe rejected tho evidence of Mr. Qlosaoma, the only independent
witness, who roscucd the appeliant, She said -~

“Y found Zacharialk Clarke to
be a truthfuel and credilkle
witness. He was not ghaken
or confused by cCrogs-
cxamination. ®

The cvidence discloses thoit the appellant lives wiil
his parents ~nd the complainant and his father know the
location of the home of the appell=zant in Ironshore. The home

of the appellont wos not visited nor secrched by the police.

When the complainant spoke to his father of the incident,




Mr. Clarke wonv to Flankers in search of the bicycle, then he
went to the police station and made a report. It was some
two to three hours later, with a hus-load of wmen on the buz,
thet Mr. Clarke 20w the appellant anc set upon him.

My, Fairclough, by leave and without objection,

argued two grounds cf appeal

‘1. 7The learned Reuident HMagistrate
egrred in failing to worn himeelf of
the noger of convicting the accused
on the uncorrohorated tcctimony of a
2hild of tender yvears, viz., % vears

2 The learned Resident ¥agistrate
arred in failing to zciate the
a2vidential 51«n¢f10gn0h of a reject~
ion of the alibi of the accused and
wrongly concluded that such
ﬂanctﬁon was basis of o werdict of
(‘ru_ﬁ ity "

<

Mr, Fairclough cconceded that it was no® required by statuita
that the Resident ilagistrate declare all the facters she
considered in arriving at a verdict. Section 256 of the
Judicature Re:sident Magistrate's Act does not require reasons
but findings of fact. iowever, he submitted,there are

certain principles which apply to the @vidence of children

and it is considared desirable that it should appear that the
court was aware of them. %hen the judge zits with a jury he

must explain these principles in his directions to the jury;

when he sits z2lence as judge and jury it should appear that he
was awvare of then and applied them. The evidence of the
complainant wav, indeed, have been impressive but experience

has shown that children are subject to (1) flights of imagina

3

cion: {(2) undue influence:; {3) cocrcion. The cases, he

submitted, supportad the proposition thiat where there is no
corroborative evidence the Besident Uagistrate is under an
obligation to state clearly that there is no such evidence

and that the trilural has warned iteself. He relied on the

case of R, v. Clifford Ponaldson et al S.C.C.A. 70-73/8¢C




9¢8. The conviction for

b_J

{(unreporced) delivered July 14,
rapg in this cause was quashea by thig Couct because the Judge
siyting alone in the Gun Court did not gu on record as having
warned nimself of the danger of acting on the uncorrovboraced
¢vidence of an adulc complainant in a case of rape.

(K. v. Dacres [(L979] 33 W.i.R. 33).

Mr, Sykes in reply referred to R, v. Chance ;1984

3 A1l E.R. 225, In tihis case the Coprt of appeal held that
vhere idenvificavion was an issue proVided the judge gave
adeguate directions on it, it was undesirable for him ©o 4o
on to Geal with courroboration as it was likely to confuse
the jury.

Zacharial Clarke was sworn after he was exanined
on the voire dire by the Resident Magiostrate. “Genevally

speaking, cinildren of 10 years and upwards are considered

old enough to cake the ouih whilst those under ¢ acce coansidered

to be too young. There is5 a ¢grey area in between™ R. v,
Hayes 11977) 2 All E.K. 2886 at page 251. The complainant
in this case falls in the grey arca.

it is settled thau the sworn evidence of a child

will, as & matter of practice, require itself co be corvo-

boraced. Where a child gilves sworn evidence the jury RUSt
be directed that ic¢ 15 dangerous Lo convicte runless the

cvidence is covioboreted but that they may convict if
convinced the child is telling the truth., The reasons the
warning is necesgssary are (1) the fallibility of menory and
{4} susceptibility to influence,

The couplainane is a child of tender years and
his evidence was uncorroborated but the Resident Magistrate
in hewr findings did not refesr to the desirabilicy for
corrcporation nor was there material in her findings from
wnich it could be inferred that her mind was adverted to this

reguivccment.  Section 256 of the Judicature Resident



Y.
Magiscrate's aAct reguires Lhat che Resident Magisirate gives
a briefi summary of the facits found. U does not require other-
wise, but the authorities indicate that where the decision
of the tyribunal 1s governed by cheé applicetion of settled
legal principles e.y., the desirability of corsoboration,

iv must appear that tne tribunul's mind was adverced co 1t -

K., v. Donaldson (supra). £2ven if there is & presunmption
that the judge knows the law, there is no presumption as
Te its application "he umust demonstiate in language thaﬁ
does nolt require o we construed tuat in coming cwo the con-~
cilusziocn aedverse to the wgoused person ne acced with the

reguisite caution in nind", per Wrignt, J.&. in 2. v. George

Camecon 8.C.C.A. 77788 (unreported) dacved wovember 306, 1989.
We ure unaware whether the Resident Magistrace
nad in mind tue requisite caucion and for these ressons

we found

o

hiat tihe conviciion could not be allowed to stand.



