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CAREY J A

| On oth November 199z after a trial which had begun in

the Circuit Court Division of the Gun Court on 27th October before

Paul Harrison J anda a jury, the applicant was convicted of the capital
murder of Cecil Cockett and Donovan Cockett and sentenced to death.
Althougn counsel for the Crown (ndt counsel who appeared before us)
assured the¢ trial judge that the murders were non-capital, she did at a
later stage of the trial apply, pursuant to direccions of her
superiors, for an amendment to charge capiral muraer. Thas

procedure has been made a ground of appeal with which we must

deal hereafier.

The facits anu circumstances which were quite straighg-

forward, showed, as Lord Gifford ¢ C accepted, that the applicant

made a dreadful attack on the Cccket:t family which resulted in

the deaths of the father, Cecil and his son Donovan and a shot
which missed i1t¢s mark being fired at anocher family member.
This attack followed upon threats to wipe ouv the family, issued

by the applicant shortly befoxe this incident. ail the eye-
witnhesses were members of the Cockett family, viz. Georye Cockett
a son of Cecil, another George Cocketé\ a nephew and Simon Cockert

also a nephew of Cecil Cockstt. &all confirmed that the applicant
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went to Cecil Cockett's shop where he shot fathsr and son and
demanded to know - “"wher: is the next one.”

This was a recognition case in which all three witnesses
stated that they knew the applicant pricr to the murder for
approximately six months and the applicant acknowledged that
fact. The lighting, so far as it went, although it could by no
means be regarded as 1deal, was certainly adaguate to allow for
reasonable identification.

All the witnesses had ample time to observe the
applicant as he stood in the rcadway and fired intc the Cocketu's
shop 1n which there was a lighted lamp, want up ©o a window of
the shop, and thus closer to one of the witnesscs (George Cockett
(the construction worker)). At one stage he was even obscrved
to re-load his firearm. Plainly, this was notv a fleeting glance
case. It 1s right to point out that Lord Giffora g C did not
atrempt to challenge the veroict on the footiny that 1t was
unreasonaple or could not be supported having regard to the
gvidence,

So far as the defence went, cthe applicent as 1s
custcomary in this jurisdiction, made an unsworn statemeni in
which he denied rosponsibility for the shooting deaths of
members of the Cockett family. He suggssted that there was
malicious foeling towards him on the part. of the family who seemed
to think ne was an informer.

we can thercfore say that there certainly exisied a
strong case against this applicant once tae jury accepted the
witnesses as truchful.

The challenge mounted against conviction was on other
grounds. First, it was said that an application made to dis-
chargz the jury should nave been hcard in their absence. NeXt,
it was urged that the directions of the learned trial judge on
identification, albeit a model in many respects, contained a
fundamental flaw in that, he did not direct the jury that mistakes

in recognitlioun are sometines mado. Further his warning as to the
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caution with which identificaticn evidence should be approached,
was diluted by his comment that "it was more likely that they
(the witnesses) would cbserve and racognizoe him if they see him
subscquently as distinct if they werc seeing him the firsi time."
Finally, it was argued that the applicant was ncver in fact
arraigned tor tho offence of capital murder and should not
therefore have been convicted or sentencaed for that offence.
Alternatively, thc trial judge erred in permitting the indictment
to pbe amended so as to charge capital murder.

A8 2 matter of convenicnee, we will deal f£irst with
Lord Gifford's submissions on the issua of idencaification. s it
necessary always to direct the jury that mistakes in recognition

are sometimes made, and in the absence of such a direction, is

The law 1s now well setncled thac it is only in
exceptional cases that an appeal against conviction based on
uncerreborated identification evidence will be sustained 1in
the absence of a warning opn tne inherent dangers of such evidence.

Junior Reid v The Queen {199%0Uj 1 A C 363. A judge is required to:

(1) warn the jury of the dangers of
convicting on uncorroborated
identification;

(z1) point out the reasons why the
warning is necessary baaring
in mind the Australian case of
R v Dickson {1983] 1 V R 247.

on the basis of Michael Beckford & Ors. v_The Queen (unrcported

P C 23/92 delivered 1st April 1$93, a trial judgce 1s reguired co
give the general warning ©ven in recognition cases. AS was
stated in the judgment of the Pravy Council 2t p. 8:

"Thne first question for the jury

is whether the witness 1s honest.
if the answor to that question 1s
yes, the next gquestion is the same
as that which must be asked
concerning every honest witness who
purports to make an identification,
namely, is he right or could he be
mistakeny?
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il secms Lo us that what tho auchericies make cloax
is thai the judge is not required Lo 1AVOKS any incaintation or
resort to & precise verpbal formula., The judye i1s not a human
tape-racordetr, whe when acuivatea plays Lno appropriate teps. In
the Unitea Suates of america the dirsciions o a jury heve bezn
vaauced to 4 formula which the trizsl judge énd ithe acttorney agreec
ftrom & compirlaiion of dirsctions and which the judge duly incants
we e ju:y.s Even in tho United Kingdom the Judiciel studies
poard has a éompxlgnlon of dirsctions bur sco far a5 we know, nRo
judge 1s constrainea to follew them: whay are gurdelines,
mod@ls 1 you will,

The summing-up nas 1o Pe custom buils, tailor-made to
suit the jury wiich is devermining che guile or innocence Of ithe
accusgd.  The jury must at the enoe of vhe day, be matde alsrt Lo

the asngers of mistaken iloentificaricon whather of & stranger ovr

an acgua.intance, ¢ fraenc, or a relative., We smphasize

mistaken iGencificazion because 1t sezks o UsS tikat when the

judage warns o jJury of :she dangars of conviciing sclely on visual
wdencification evidencs, he is not excluding recognition evida20ce.
1f it wers notv so, whe warning would be envirely otiose. But of
course, the directions i:n this ragard in any SUMMLILG-up must oe
viewad 25 & whole to =2nsure That Lhie warning is given and the
reasons therefor clear.

-

In the instant case, ohe learncd trial judge aid give

"J

the requirsd wernlng and scated the resasons for the warning.
pP. 474, he cxpressed himself in Lhis ways

# How whe progccution base its
casse on the avigencs of these sye-
witnessas, and hye-w1tnvss acounts
are what you have in this casg and
it is what you have to use, but I
have to warn you that this eye-
witness account which is called
visual zdentification, whati & wit-
ness sala he saw, hag w0 be vreated
with very great caution - extreme
caution, when you axre eXxamiaing 1t
and that is becausc judicial
experiencs hias shown that sometimes
people are ccnvicted on v mistaken
1dentification of an eye-wWiiness, 4
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man said i1 saw, and in SORne cases

1L has been proven that even honest
witnesses can e mistaken. That is
they honestly believe that they saw
what they say they saw when it 1s
not so. S0 you approcach it with
eXtLreme caution bacause a witness
may say something guite convincingly
tOo you 1n the witness~box but he may
be misvaken. Aand, several witnessos
can also be mistaken, so you examine
evidence very carcefully seeing that
it 1s visual idencification. Butg,
aven though 1t is visual identifica-
tion, 1f you believs ithat the
witness is speaking the truth or

Lhe witnesses are speaking the truth,
then you can act on their evidence
and say what you find."

The complaint levelled in respect of these directions is that

the trial judge dia not say mistakas in recognition cases are
sometimes made. We think that theso directions were tallofed to
tne facis and circumstancas of the case chs jury were called upon

to hear. By the use of ithe words “the prosecuiion basad i1its case

e che gvidence of thess gyewitnaesses” - followed by the warning,

a reasonable jury in this ccuntry could noi f£ail to understand but
that the oyewiinesses in the case before them could be mistaken.
The Jury would recall (and indeed werc remindad by the trial
judge) thar these eyewitnesses all said they had seen the
applicant over a period of approximately six months. They were
thercfore concerned with a recogninion cese. As we understand
the authoritvies, whe judge is not Lound to tell the Jury cxpressly
that mistzkes are somaetimes made in & special type coi case called
"recognition cases” put he is obliged to bring home cto them the
fact that mistakes are made 1n identafication evidance casas and
the reason for the suscepuibility of that category of evidence to
error. In the conuext of this casc, we cannct agrec that there
was any failure whatsoever in the respect igentified by
Lord Gifford ¢ C.

Learned Quecn's counsel identified a2t p. 475 what he
described as anoiher defect which he said blunted the trial judge's
warning on thc dangers of identification. The impugned statement

appears in the directions which we guote:
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Now, .in <Xamining ths eviaence
of visual identificatcion you look at
what you have been told, what was the
state of the lighting, was thc accused
man known by these witnesses before
because you might f£ind that if the
accuscd man was known or had boen
seen by these witnesses before, it
is more than likely chat they would
observe and recognise aim 1f they
sez him subsocoquently as distinct

1f thoy were sceing ham the firsc
time. S0 you look and see if the
witnesscs had been accustomnaed Lo
seeiny the accused bafore and how
often to decide whether thsy would
have racognisaed nim whon they saw
him that night. You also cxamine
what opportunity they had to obsarve,
what time they hazd to observe him
and the circumstances undexr which
they said they viewed the accused

as well as the distance that he 1s
&lleged te have been away from them
when they say they sew him. So
whese are macters that you put
vogetner ©o say whether the visual
account - the eye-witness account

of these withessaes, whather these
accounts are accounts that you have
Lo accept to decide whether the
witnessaes are speaking the truth.”

A summing up is tre spoken word; it is not an essay
which a jury reads at its leisure. What is impertant, is its
aeffect. iIn the exuract, it is plain that the trial judge was
laying before ihe jury the different considerations on which a
determination of the accuracy of the eyewitnesses could be made.
The obsarvation that - "it is more than likely that they would
recoynize him if they see him subsceguently as distinct if they
were seelng hiaim the first time," accords with commonsense. We
think it i1s fair comment. But the matter did not end on that
note for the judge then charged the jury to -~ "look and see if the
witnesses had been accustomed to seeing the accused baefore and
how often to decade whether they would have recognized him when
they saw him thet night." The underlying thought is tne need
for caution. Fer from diluting the warning which he had correctly
given, the léarn&d trial judgs, as it seems to us, was maintaining
the need for cautien having regard to the circumstances of the specific

case bafore the jury. The jury were not boing over-purdened with
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all the learning on identification evidence in the several cases

since Junior Reid (supra). Thoy were told, as was correct,

so much of the law as would enable them to appreciate the
particular issue which arose for their consideration. We think,
contrary to0 what was urged before us, that the comment was valid
and cannot be faulnad.

We turn now to deal with thos¢ grounds which are
critical of rulings made by the trial juage in the course of the
trial. The first relates to an application for the jury to be
discharged made by defence counsel at the trial that the jury
be absent during the hearing of the application., Lord Gifford @ C
submitted that this amounted to a material irregularity becausea |
there was a serijous rask of prejudice te the fair trial of the
applicant. The jury, he argued, in listening to the attempt to
unseat them, might take an adverse viaw of the applicant for
reasons unielated to the svidence., He submitted that notwith-
standing that the ground of the application to discharge the
jury was wholly unmeritorious, the fact that it was being made
in their presence, did not detract from the possibility of
prejudice to the applicant.

The matter arose in this way. During the course of
the Crown's case, Crown counsel adduced evidence from a police
officer, Detective Serguant Cecil Thompson that he prepared
warrants of arrest on information for the applicant's arrest for
the charges befor« ihe court and for shooting with intent at
Simon Cocketti and illegal possession of firecarm. Facts with
regard to all cthree charges had previously becen adduced at the
trial as part of the Crowa's cass. No objection had been taken
to the adduction of such evidence and indeed no objection could
have been taken. The evidence was both relavant and admissible
being an intrinsic part of the circumstancoes of the charge of
murder. Objection was however taken to thc tender of the warrants
for the arrest of the applicant on the ground that the evidence

was irrclevant. The learned trial judge acceded to that clearly
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preposterous objection and ruled that th¢ warrants could not be
tendered. Leord Gifiord Q C accepts that the objection was
entirely unmeritorious.

Subsequent to this event, decfence couansel intimated
to the trial judge that she wishad to make an application under
section 45(2) of the Jury Act which enables a judge to discharge
the jury - "...for (other) causz deemed sufficient by the judge..."
on the ground that prejudicial evidence was placed before the
jury. Perhaps it might be useful tc recite what counsel said
(p. 313):

"My Lord, I wish to make certain
submissions to Your Lordship
before the witness goes in the
witness-pox, following the guestions
put to officer Thompson snd the
answers given yesterday during the
morning session by Crown ccunsel
relating tco the warrants which
wore issued for the arxost of the
accuscd man, which warrants were
clearly stated by me in my
objections to be unrclated and
irrelevant to the charges before
thisz court. I am makiag an
application under Section 45
Sub-Section 2 of the Jury Act,
before I go furthzar My Lorad.®

This application was coupled with a request that the application
should be made 1n the absence of the jury on the footing that:

“... wore the jury to hear all the

derails of my submission it would

tip the scales against che defendant

in their consideravion of this

matter becsuse in detailing my

submission I would have tc go over

hat happened yesterday and

mention full details of what

occurred already.”
The trial judge's sensible retort was that whatever had occurred
previously, the jury had already heard. Despite that response,
defence counsel maintained her application. ‘The judge declined
to hear her in the absence cf tha Jury.

We can say at once that during the incident which gave

rise to this application, the foreman had re-—assured the judge

that the jury had heard nothing. That should have been an end of

the matter. There plainly was nothing prejudicial placed before
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the jury and even if that so-called prejudicial evidence had been
heard, it was in point of law, relevant and admissible as we have
pPreviously indicated. For reasons which are quite unclear to us,
the trial judge did hear the application. He should, properly,
have refused to entertain the application. The result of that
was that defence counsel was allowed te give evidence of what
she said was prejudicial evidence. At p. 316:

"MRS. MACAULAY: Yes, My Lord, Crown

Counsel stated in this

court that the man had

& gun in his hand and

had been charged with

Illegal Possession of

Fixrearm, This state-

ment was made loudly

and boldly and if

My Lord wishes I would

ask to subpoesna the

lady who was sitcting

behind defence counsel to

come and give evidence

in this court. 1In

fact, I would alsoc ask

that the stenographer

be subpoenead to give

evidence of what she

heard."”

The prejudicial evidence thus amounted to this, that
counsel for the Crown had said that the man had @ gun and had
been charged with illegal possession of firecarm., But that was in
fact the evidence which had been lad by the pros=acution.

It is now said by Lord Gifford ¢ C that the application
to unseat the jury based on thet wholly unmeritorious ground
prejudiced the jury and made the trial unfair. We cannot agree.
Rather we think that the jury would feel a deal of sympathy for
the accused who was burdened by such a legal adviser. The trial
judge had a discretion whether or not he would hear the applica-
tion in the presence of the jury. The question is not whether
any member of this Court would have exercised it differently but
whether it can be said, he exercised it wrongly. Has it led
to an unfair trial?

There are occasions where the defence makes an applica-

tion to discharge a jury on the basis that some person has been

seen talking to a member or members of the jury. The judge must
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necessarily hold an enquiry and the jury are well aware that the
application is to unseat them. There can be no inflexible rule
of general applicaticn that once an application is made to
discharge a jury, that it nust be made in their absence. The
exercise of that discretion must depend on a&ll the circunstances
of the case. 1In this case, no prejudice could have been occasioned
to the jury by what was regarded as prejudicial evidence and any
application made on that basis for the jury to be discharged
ould hardly result in any prejudice to the applicant. No member
of the jury was being accused of any impropriéty, falsely or
otherwise. It is reasonable to ask on what foundation does any
likelihood of bias or prejudice rest.

it would be quite wrong for an accused person to
create circummstances for an unmeritorious application and then
to argue in this Court that he was prejudiced because the judge
chose to hear that unmeritorious applicaticn for the discharge
of the jury in their hearing. We do not suggest that this
occurred in the instant case but we cannot accept that a party
should benefit from absurdity. We cannot perceive any unfairness
or prejudice to the applicant in the jury having heard the
submissione.

We pass then to the final ground on the issue of
capital murder which, we think, is of scme substance.

Lord Gifford Q ¢ divided this ground like Caesar's Gaul
into three parts. He said, the procedure was all wrong. He
submitted that the conviction for capital murder cannot stand
seeing that the applicant was not arraigned on the charge of
capital murder. He further said that the effect of section 2(4)
of the Offences against the Person Act is that the indictment, as
originally put to the applicant, should charge capital-murder if
a conviction for capital murder is to be raecorded.

We do not think there is anything of substance in
these submissions. A judge is empowered to grant an amendment

to any indictment at any stage of trial. Section 6(1) of the
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indictments Act provides as follows:

"6.—(l) Where, before trial, or at

any stage of a trial, it appears to

the Court that the indictment is

defective, the Court shall make such

order for the amendment of the

indictment as the Court thinks

necessary to meet the circumstances

of the case, unless, having regard to

the merits of the case, the required

amendments cannot be made without

injustice, and may make such order as

to the payment of any costs incurred

owing to the necessity for amendment

as the Court thinks fit."
Nothing in the amendments to the Offences against the Person Act
preclude a judge from granting amendments to an indictment under
the Act. No provisions against amendments are to be seen in the
amending Acr. It is really a matter for the exercise of a
discretion given under section (1) of the indictmentS Act.

The second limb of his argument was that the learned
trial judge wrongly exercised his discretion because it was
oppressive to face the applicant for the first time with the
capital charge at such a late stage in his trial. He put his
argument in this way. There was no new matter revealed by the
evidence which would justify the prosecution in saying that the
basis for the capital charge only became apparent at that stage.
Indeced, he argued, counsel for the Crown informed the court that
' she was acting on instructions in making the application. Both
on principle and on authority it was a wrong exercise of
discretion. As a matter of common humanity the applicent should
be informed that he was on trial for a capital offence at the
outset and should not be faced without good reason with the
late introduction of a capital charge: it gave the appearance of
unfairness. He rclied on R v Radley 58 Cr ApPP R 394 where the
headnote sufficiently sets out the law:

“ fThere is no rule of law which
precludes the amendment of an ‘
indictment after arraignment, either
by addition of a new count or qther—
wise., The amendment of an ind%ct-.
ment during the course of a trial is,

however, likely to prejudice a
defendant. The longer the interval
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between arraignment and amendment,
the more likely it is that injustice
will be caused, and 1t is always
essential to consider with great care
whether the defendant will be
prejudiced thereby.”

For the Crown, Miss Malcolm contended that the learned
trial judge had properly exercised his discretion; There was
evidence to support the amendment to the indictment which was
therefore defective.

We have no hesitation in saying that although the
trial judge had the power to amend the indictment he exercised
his discretion wrongly. The amendment sought in this case
altered the charge to the more serious charge of capital murder
and was made on the fifth day of a trial which lasted 6 days.

En passant, we note that after the amendment was granted, the
applicant was arraigned on the original indictment and not as
he should have been, on the indictment as amended. Iﬁ actual
fact, therefore, the trial continued on the original indictment.
It must be rare indced when an amendment to an indictment is
sought to aver a more serious charge. Usually it is sought and
made where the new charge is of less or of equal seriousness.
As was stated in Radley (supra) "... an amendment of an indict-
ment during the course of a trial is likely to prejudice an
accused person. The longer the interval between arraignment
and amendment the more likely it is that injustice will be
caused,..." per Lord Widgery at p. 403. If we are riYnt as
regards the typical sort of amendment, then the instant amend-
ment, a fortiori made injustice inevitable.

We do not accept the argument that the amendment did
not affect the defence of alibi. 1In our view, defence counsel
was at liberty to cross-examine the witnesses for the prosecution
on the issue of terrorism which the amendment had introduced.
Lord Gifford Q C suggested that counsel on mature reflection might
have wished to develop lines of cross-examination relevant to

that issue, and therefore the amendment was a potential prejudice.
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in the light of what we have adumbrated, the conclusion
seems tO us irresistible that the amendment was a manifest
injustice to the applicant.

That conclusion makes 1t whclly unnecessary for us to
consider whether there were facts which amounted to terrorism

‘ p
within the meaning of section 2(1)(f) of the Offences against the
Person Act as amended. The result is that the convictions for
capital murder cannct be allowed to stand and in substitution
\v
convictions for non-capiital murder are substituted.

This brings us to the gquestion of sentence in the case
of multiple murders. Section 3(b) of the Offences against the
Person (Amcndment) Act 1992 deals with the matter in the
following terms:

“ (1A) Subject to subsecticn (5) of
section 3B, a person who is convicted
of non-cdpital murder shall be sentenced
to death if before that counviction he
hag—
(a) whether before or after
the.date of commzncement of
the Offences against the
Person (Amendment) Act, 1992,
been .convicted in Jamaica of
another murder done on A
different occasion; or
(b) been convicted of another
murder done on the same
occasion,”
it would seem to us that this provision contemplates two different
situations. ‘First, where a person who has a previous conviction
of non-capital murder, is again convicted of non-capital murder,
3
such a person attracts sentence of death. Second, where a person
has been convicted of another murder done on the same occasione
Mr. Manning who made submissions on this aspect of the appeal
submitted that section 3B(5) of the Act imposed a condition
precedent to the death sentence being imposed. That section is
as follows:
"(5) A person referred to in
subsection (1A) of section 3 gha;l
not by virtue of that subsection,
be sentenced to death by reason of a

previous conviction for murder
unless——
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(a) at least seven days before
the trial notice is given to
him that it is intended to
prove the previous conviction;

-

and
(b) befofe he is sentenced, his

previous conviction for

murder is admitted by him or

is found to be proven by the

trial Judge.”
He argued that since the condition was not fulfilled, sentence
of death cannot be imposed,

We do not think that can be right. Parliament having
enacted sBub-section (1A)(b),i.e. "been convicted of another murder
done on the same occasion,” must be deemed to be aware that if
more than one murder is committed on the same occasion, those
murders will provide material for different counts in the same
indictment. The result would be one trial. Toc allow separate
trials in order to give notice as required by the subsection, can
only be regarded as opprecssive., On the true construction of the
subscection, the condition as to notice does not apply to the
second situation which we identified as sub=scction (1A)(b).

Mr. Manning suggested that there was a lacuna in the provision.

In our opinion, no lacuna exists. The purpose gf the conditions
imposed by section 3B(5) is to give notice that the progecution‘
intends to adduce evidence of his previous conviction, s8¢ that

the accused may challenge it if he 1s so adyised. In the

situation contemplated by sub-section (1A)(b) an.accused person would
certainly be aware or would be advissd b& his counsel that he

is amenable to the sentencing provisions in the Act. |

Iin the result, we think thgt é judge would be entitled
to impose sentence of death where an dccused who has a previous
conviction for non-capital murder, is again convicted for non-
capitalihurder or where he 15 convicted on an indictment
charging multiple murders.

For all these reasons, the applicatioh for leave to
appeal is tgeated as the hearing of the appeal. The appeal

is allowed and the convictions for capital murder are set aside
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and convic.ions for non-capital muxrder substituted. Pursuant
to section 3{(1A})(b) of the uffences against the Person Act iLhe

sentence impesed 1s maintained,





