SAMATCA

IN THE COUKRT OF APPEAL

SUPREME COURT CRIMINAL APPEAL KO: 14/92

COR: THE HOM. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

R. wv. JASON ROWE

Richard Small for Appellant

Kent Pantiy for Crown

February 3, 4 & March 1, 1993

GORDOH, J.A.

On 17th February 199z, the appellant pleaded gilty vo one
count. of manslaugh’er by reason of diminishzd responibiliiy and
cwo counts of wounding wiih intent., On L.h F@bruarll992y ne was
sentenced o life imprisonmsst and recommeaded to wdergo psychiatric
L,eatment. Ou 10ch Fabruary 1992, he appealed clagming thai the
sénLence was narsh and manifestly eoxcessive.

Al the conclusion of the hearing we alliowd the appeal, set
aside the sentence of life imprisonmeni and iwpsed a sentence of
seven years Lmprisonment at hard labour to cow®nce on 4th February
1993.

the facts outlined by Crown Counsel - the trial are bizarre
and revolting. The appellant lived wich P& parents, Leroy and Mazie

Rowz and his sister Jonli Rowe at Stony HAl in So. Andrew. On the

5th September 1991, about 5.20 p.m. hi #ister jJoni went home and
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saw the appellant and his girlfrisad icola Brown. The appellant
declared he was God and pulled his gster intce tie bathroom and
declared “Let us clzanse our bodyg-ﬂtvs make leve." Joni summoned
ner moiher and Nicola and taey .t 1ed to calm the

éppellant‘ ‘The appellant decls®d his love for all of them and
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Joni left the room. Joni was alerted by screams and she ran o tae



vathioom theore she saw vhe appellant strilking their mother in xhe
head with a hammer, The z2pplicant then attacked Joni and smashed
her head with the hemwer - she fell unconscious.

A witness visiced the home about 7.00 p.m. and éaw the
appeflant lzaving the house guvark naked. Cn entering tne house
Joal Rowe was found injured on the bachroom tlocor, her motner also
L2y thers unconscious and Nicola bBrown's body witih her head
smaspbed and the skull deveid of brain Lissue lying on ihe kitchen
flooxr. The appellaht'was found wandering in che area, nakad. He
nad to be forcibly subdued by police, assisved by citizens.

Hrs. Mazie Rowe spent seven weeks 1n iie Universiiy Hospital. She
had severe head injurres. Jonl Rowe spent two weeks in hospital.

At the hearing Dr. Franklyn Ottey & consultant psychiatoist
teld of the examinastion he made of the appellant on &ia Jénuaxy
1992, He had & history of past psychiatric trearment at the
University of the West Indies in 199C and ai Bellevue Hospaital
since his airest on the charges. Dr. Ottey found he had delusional
iaeas of a grandicse and persecutory nature., The doctor said "In
mwy opinion, he suffers from a parenoid psychosis, the featuies of
whichh are presently in subsiantial remission, Most of the features
he is not showing right aow, bult he certainly has had in the past

and i f=lt that this illness is likely 7o bave caused substantial

)

impairment of his mental sitate a. vthe vime that tne cffence was
allegedly compitoad.” b, Ovtey opined chat the appellant “needsg
a sustained poriod of obgervation atrver treatmsnt.® The doctor
sald struss can prociplitvats paranoid psychesis, it could also be
caused or mads worse by pycho-active subsrances such as drugs. He
had an adiission from Lhe appeliant rhat he was at ong vime seen
at the University Hospital of the West Indies afuver he had used

ganja.
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The antecedents showad thav whe appellant had besn a student
at C.A.0,T studying Architecture when he left to obtain =smployment.
Employ=d Dy a bank he was dismissed for dishoncesiy and was
uneeployed at the wime of the incident,

/£ probation report was placed before the Court. It revealaed
that the appellant’s use of ganja (canabis) was ncn a “cone time

affair"” but thav there had bsen a fairly langhty pzriod of indulgencr

by the appellant in the use of tne drug. The cfficcr who prepared
the report «xpressed puzzlement ar the parents' ignorance of the
appellant's drug habit although i was claimed that the family
talatianship was vary clLosc.

In imposing sentencé the learned uvrial judge saids

"The law 1s, & watter i should mention, is that
when the couri is senténcing an offoendsr in a
sinple case of manslaughter vhe courc should
impose & daterminace sentznca and should not
pass the difficuls matter of sentvencing and the
length of devention to others., But your case
Mr. Rowe, 1s not a simple case of manslaughter.
Thz law also says where the nature of the
offence and the makeup of the offender are of
such a pature ithat the public requires protec-
tion for a considerable time, unless thore 1s
a change in the offender's condition, it 1s
right te impose a life sentence. That is ithe
law. And that has always been the practics.
{accused cries in dock) I soe ne raason to
depart from the law and the established
pracrice.,

Accordingly, I am in duty bound to impose
sentence of life imprisonment onr €ach couni,
with a sbiong rezcommendation yobt agsan, for
appropriaie treatment of this offander,
psychiatric treacment.,”

The learned trial judge in ilrposing sentence paild due regard
o the material placed before him in the evidence of Dr. Ottey and
the social enguiry report of the Probation Officer He
felt constiainaed to ignore the recommendakion of the Probation
Officer for a non-custodial sentence and impossd a sentehci based
primarily on the medical esvidence and what the justice of the case
in his view demanded.

before us the appellant urged a supplenentary ground ol appeal:
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"l. The se¢ntence of life imprisonment
should 1n the circumstances of
this case’'be reviewed in the light
©f new eviduence availabls showing
the present psychiatvic and psycho-
logical condivion of the Epplicant.
in support cof this, the applicant
seeks the leave of the Court Lo
adduce evidence from the witnesses
set ouw 1n the Notice of application
.o call Frosh Evidence.”

Permission sought was granvaed and the ovidence of Dr. Franklya Ottey
and Dr. Peter Weller was heard and the Court examined affidavits
from the appellant's parsnts and sister.

Dx.’Otiey sald the appellant is now froe of the psychiatric
disturbances he nad previously. Jdnitially he had b2en on madication
but he has been oft medication since the time of his imprisonnent.

In his cpinion the appellant should continue under psychiatric
supervision in a structured environment which would facilitate his
rehabilitation. This was indicatzd he said buecause the appellant

had a psychiatric incident and there is always the possibility of

a reversicn. However, if the appellant is monitored, any tendency

to reversion would be more eas.ily devected. He bemcanzd the lack

of adequate rehebilitative programmes in prison. Dr. Ottey said
further that the parancid psychosis from which the appellant sufferved
was now wotally in remission.

We were afforded the report of De. Thesiger, consultant
psychiatrist who examincd the appellant on Zisc October 1991. The

doctor statas in his report:

"He had a psychiatric consultacion with
Dr. Ircons in August 1391, soon aftex

he lost his jok with the bank.

On Septembar 18, 1991 he was seen ac
Medical Associates Hospital after

using ganja. He felt that he was going
to die and apparently ths attending
physician advised that he be adwitted to
rhe University Hospital. Ha was sceen

at Ward 21, UHWI, but 4id not want to
stay, and left the Lospital. He admitted -
that he did not remember very clearxly
everything that vook place.”



biing unscettled

for a few months had a BRIEF REACTIVE
PSYCHOSIS during which he killed his
girl friend and injured his wmother

and sister. Au that tipe his judgment
was lmpaired. At interview, he did

not show any signs of & psychosis,

but was obviously very concernad about
his fate, and was trying to deal with
the psychological impact of the injuraies
he inflicted on his mothar and sister
and the death of his girlfriend. Ho would
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be requiraed to be i1n therapy for a pro-
longed period of cime,"®

We were urged that in the circumslances of the appellant's
present mental state the sentence of life imprisonment was
1nappropriate and we should consider a sentence which would conduce
to rehab:litation of the appellant and preparation for his ultimate
re-admission t¢ sociaty. Dr. Weller spoke of facilities available
at Richmond Fellowship Jamairca Limited which falls under the
umbrella of the National Council of Drug Abuse.

The available ovidence suggests that the appellant was under
stress prior to the incident.. The conset of the psychosis was
precipitaced by drug abuse and his enforced withdrawal in incarcera-
tlon has led te a total remission of the psychosis. That did nou
nean that the appellant had got over his illness which manifested
itself in his lats adelescent years when he bacame depressed,
probably through stress. 1t seaemed, bhowever, tnat the impalrment
of his judgment was drug induced and this must be a factor in
determining the sentence that should be iwvposed in the light of
the medical 2vidence as to his present mernial state,

Thers is nold@arth of authority of the sentencing cptions
a judge has in cases of wanslaughter by reason of diminished
responsibility. Decidad casass eostablish that whaere the prisoner's
mental condition is incurable or he constitutes a dangar to the
public for an unpredictable period of time a sontence of life
imprisonment will in all probabiliry be the corxect sentvence. "If
the evidence indicates thal the responsibility of the accusced for

his acts was so grossly impaired that his degrec of responsibility
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was minimal a lenicent course will be open to the judge.”

(R. v. Chambers {1983 Crim. L.R. G688 at p. 689). Where there

is no Janger of a repetition of violence santencing options
other than impriscnment are open to the court.

in cases in which the accusoed's degree of responsibility
is not minimal "the judgs should pass a determinate ssntence of
imprisonment, the length of which will dapend on two factors -
his assessment of the accused's responsibility for his acts and
his view of the pericd of vime for which, if any, the accused

would continue to be a danger te the public." R. v. Chambers

{supra).
At the hearing, tihe trial court had before it medical

evidence of Dr. Ottey that the paranoid psychosis features in

the appellant were "prosently in substantial remission. ®

There was nc evidence of a prognosis of the likely duration
of the psychosis or of the duration of treaument which would or
could lead to total romission. The report of Dr. Thesigex as
recorded above does not appear to have been brought to the attention
of the Court although, having regard to tha dave it bears, 1t must
have been available., The court then as now was urged to consider
alternatives to impriscnment. In the absence of Dr. Thesiger's
report the courc had evidence cof a mental condition of indetermi-
nate duration and considexred the appropriate sentence o be that
which was imposed. It addressed Dr., Ottey's concern for super-
vision incontrolled circumstancos.

The evidence now placed before us shows that the appellant
is not a fit and proper subject for life imprisonment. A
determinate sentencz is appiopriate and his responsibilivy for
the crime is not winimal. The raview of the options available
in these cases shows sentences of imprisonment ranging from three

to seven yuars (R. v. Chambers-commentary).
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The appellant's degrec of responsibility for the crime
committed is, in our view, at the upper liwmit. In the social
enguiry report the Probation Cfficer states:

"When questcioned Jason said ne has been on
the drugs for a considsrable length of
time but he had difficulty in being spoci-
fic.”
We considered that the santence that should be imposa2d 1s the

upper limit indicated in decided cases and accordingly we dealt

with the application as the hzaring of the appeal as indicated.



