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ROWE, P.:

Upon his plea of guilty to the illegal possession of a
.22 rifle and a guantity of ammunition, the appellant was
sentenced by the kesident Magistrate for St. James to imprison-
ment for two years at .hard labour on each information, and wuas
declared to be a Restricted perscon under Section 3 of the
Firearm's snct. The single ground of appezl was tnat the
sentence was c¢xcessive having regard to the circumstances.

Wnen the appellant pleaded guilty, Counsel cutlinec the
prosecution's case. Lhereafier tne defence calledds « witness
Co character a retired Senicr Superintendeﬁfuof Police. So far
as is macverial the following facts emerged. LCarl khoden a
brother of the appellant owned the .22 Bnshutz rifle which was
duly licensed. Sometime in 1986 ne loaned this rifie to the
appellant together witlh some aswuaniticn. ©n October 429, 1969
one Fitzroy Smoct was killed by che police in an exchange of
gunfire and from his body this .22 Anshutz rifle was recovered.
The purpose of the loan was said to ve o eneble the appellant

to protect himself &nd his family, including ais mother, who



lived with him. Carl Rhoden lived on the same stretch of land
some two chaing away and there wes no restraction upon hiim as

to the possession of this firearm.

The appellant, it was said, never used the firearm but
kept i1t in an unlocked wardrobe together with the amaunition.

‘n 1984 after Hurvicane Gilbert, numercus homeless villagers
were shelterea i the rhoden. house for montius. as there was

no evidence of a breawing-in either to iiie hcuse or the wurdrobe,
the court was left to draw the inference that scme person abused
tiie Rhoden's hospitality by vemoving the firvearia.

The appellant once held a firearm’s users licence but
it was revoked in 1956 and his appeal was never finally
disposed of. at Baster in 1943 there was an uprising in Coral
Gardens in which several police offiicers were killed. The
appellant, his father and Carl ihoden rendered assistance to
che police in capturing some of the criminals who teook part in
the uprising and az a conseguence threats were issued against
the lives of the Rhodens. It was then thet a firvearm's licence
was issued to¢ Carl Rhoden. The thodens had remained co-operative
citizens with the police.

Mi. Hamilton submitted that the Resident Magistrate
applied the wroung Lest in passing sentence in that she took
extraneous matters Lnuve consideration and went outside the
statement of facitg as admitted by the defence. se said that
the principles applicable to sentenciny on a plea of guilty

should be:
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the plea should be taigen into
consideration in mitigatcon of
the penaltyy

N

where upon such a plea a dispute
ccours between the pirosecution
and the defence, as to the facts
the fcollewing considerations
should apply:



The propositions advanced in {2} above are founded

{a} Lf there iz o jJury trial
and the aispute is sub-~
stantial, the couruv may
cipanel a jury to determine
the facts;
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if the trial is by a judge

alone, the judge may himself
near the evidence from both
sid ond himself determine

i - £ e b g
Lie facts

{¢) wivhout hearing evidence, tie
court may hear submissions of
opprosing counsel anda then
getermine the facis. In such
& case, however, tiie court musc
in sc far as pessible accept
the version cf the defence.
if the Crown's case consists
wholly of statements from the
defence, the couit is obliged
Lo accept those stacemencs.

)} The court should nuit use the occasion
to find the accusea guilty of a more
serious offvnce than that to which he
has pleaded guilty nowr should the
court use the occasion o determine that
the offender has committed similar
offences with which he has not been
charged,
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upon the decision of tnhe Caucst of appeal in R. v. Newton |
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where it was held thats

Where chere iz a plea of guilty but
a conflict between the prosecuticn
ana defence as to the facts, the
trial judge chould approach the task
2f sentencing in one of three ways:
a plea of not gullty can be entered

5 4

te enable the jury to determine the
issue, oo th

& judge himself may hear
evidence and come to hils own conclusions,
or the judge may bheas no evidence and
liswen to the subuissiocus of counsel,

but if that course is taken an¢ there

is o substantial conflict between the
Lwo sides, the version of the defendant
wust so far as possible be accepted.”
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This court adopted and applied the dGecision in Newton's

case to K.M.C.h. 17/88 k. v. Pearliina Wright {(unreported) -

judgment delivered on 3vd February 1588,
We are guateful to M., Hamilton for bringing to our

actention noce only Newton's case, but that of Williams v. R

{1983, 77 Cx., App. R. which applied the principles in gewton's

case and alsc 2. v, Courtie {19084 4.0. 463 which decided that

an accused ought not to be sentenced for a mepre seriocus cffence
than that to which he has pleaded yguilty, but do noc find them
particularly helpful in the inscant appeal. Theve were nce
substantial disputed facts as between the prosecuiion and the
defence nor did the Magistrate indicate that she was scntencing

the appellant for an offence wmore serious in nature or cairrying

a highey maximum penalty than thav covered by wis guiliy plea.
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AHoyemarik wmade by the learned Megictrate when passing

sentence suggests that she was influencec by the character of

the perscn wiith whom the firesrm was found on Ucrober £9, 19¢€9
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and inferentially had doubt as tc how he came into possession of
the firearm. She zaid:

"ihis wman who is so fearful for h.g

life has open house to which a

notoricus gunman o0r Someone on

wehali of this gunman has such easy

access that he is able to remove

nov a revolver but a rifle from the

house without detection.”
The appellant waz not being tiied for any such cffence and iudeed
a charvge preferrea by the prosecuvion asscciating the appegllant
wichh Fituroy Smart had been withdrawn, To vase ithe periovd of
incarceruiion upon the gioss nogligence of che appellant in securlng
the possession eof the firearm was an impruper conslderation.

This is & case in which the appellant flagrantly accepted

a fireaym when that which he had been licensed to keep and cairy
had been withdrawn by the police and his licence therefor cevcked.

On that basis the wppellani's possession i ¢n unlicensed firearm
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was of an aggravated nature and warranted an exemplary custodial
sentence. Such a sentence would in cur opinion be impriscnment
for 18 months. iiccoxdingly, we will allow the appeal against

sentence and vary the term of 2 years imprisonment to one of

18 months inpriscnment on each count, o cornmence on april 17, 19%6.



