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GORDOHN, J.A.

Is the coffency of shopbreaking and larceny a "Firearn

o

Offence” as defined by Section 20 (5) {(a) of the Firearms Act?
That is the meain guesiion ihat fell to be resolved in this appeal
as iho appellant challengad the correcinegss of his copviciion

for this offence in the High Couri Divisgion of tho Gun Court ia

iareh, 29%1.

=

Kingston on the 22nd

The appellant was convictad on ell threc counis of an
indictment on which he was charged with 1llegal possession of
firearm, count 1, shopbr:zaking ané¢ larcopy count 1i and shocting
with intont couny 1IiI. On each of counts I and Iil a santence of
Lon years imprisorment at hasd labour whs impos£d o run
consecutivaely and on counit IL five ysars o be served concurrently
with the other sentences imposad. ALl the convictions wera
challieng=d but tha ¢vidence on which the Crown rzlied was convinc-
ing, ithz primary issue therefore was the guestion pesuad.

The evidence which Pitter, J., heard came-mainly from
District Constable Rodney Ellis, who was attached fte the City

Centre Pelice Sisuion. This witness and onc Cpl. Grewen were
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patrolling along Princass sStrew. in plaip clothes at about
3215 a.m. on 26th July, i586. On reaching about six chains

from promises No. 4% Princess Strect which housed "Churchill’s

Haberdashery" this witness saw & group of about fourtean min
carrying boxes and bags away from Churchill's Habercashsry. Tho
shurisr was rolled up half way 2na Distric:z Constable Zllis
conclud«a they had arrived a2t che scoun of a crime. Procooedlng
on their way they wors met by a hail of pullets as gunfire
eruptad from this group as the loctirs ran in diffzsrant
directions. District Constable Ellis and Cpl. Graon sought coverxr
and returned whe fire. Whoen the shoouing subsided and 1né gun-
smoke cleared Districe Constable Ellis ard Cpl. Greon approached
the building and ¢ntered same. District Constable Ellis saw oneg
man mortally struck on the piazza and in tha shop thera were three
cthers in a simllar concdition., All four subseqguenily died, A
homemzase shotgun with cne live cartridge was tound on the floorx
of the shop. Tne shop was scarchad and the appellant was found
hiding under o counuer. He was asked what he was doing thoreo
and he réplhéd:

"Mz <na mo bod a sleep and thom boy

come: call me apd ask me £i follow

cham and the devil fool me mell me

go 1n dsh.”
He was arrestod and charged with tbhs offaonces dutniled above and
upon caution Lo said:

"Missa Cregn, a di devil fool me

sah, 'A de boy dem did have Lha
gun."”
The appellant in his defence said he was noc discovered

in the building but was walking on tha strewet when ho was taken
into cusiody by the police, taken to the Haberdasiory and charged

wiih the crimes.
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Under the Gun Court hct "Fircarm Cffconce” 1s dafined
in seciicn 2 as -~

{a) any coffance contrary to section 20
of the Fircarms Aci

{(b) any other coffance whatsowver invoelv-
g a fircarm and in which tha
offendar’s possocssion of rthe fircarm
i8 ceontrary to section 29 ¢f the
Fircarms ALcCi.

The High Court Division of :the Gun Court has jurisdictien

¢

0 hear and detormine any firearm offoncs cotbher than a capitel
offgnce and any other offence specified in Lho schodule (saction

5 (2)). Snopbreaking and larceny is not one of the offences

specified in the schadule se to qualify as a firearm offence it
must be caught by thz definition. Section 20 of the Firgarms Act
deals with possession =f a fircarm for which the bolder thexnof
doss not have a licence thus the offence of illegal possession of
firearm in count I 135 chargoad under this sébvicen.

Section 2¢ {5) is a decming soctich, it provides:

"In any prosecution for sn cifence undes
this section -

(a) any poegson wno is in rhe
company of somzone who
ugas or atriomphts Lo uso
& firearm to commii -

{i) any felomny; cxr

(ii) any coffence
invglving <ither
an assault or
vhe resisting of
lawful approchon-
sion of any pexrson,

shiall, if the circumstances
give riso Lo a reasonablco
presumption that he was prasant
to aid cor abet the commission
of the felony or cffence afora-
said, b2 urcated, in the
absenct of reasonabls oxcusa,
a5 being also in posSsession

of the fircorm; ..."
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This section provid:g for “Guiit ks Lssociation." The
firzarm mus=z be usad by the 'pessessor' tr commit a felony in
the prescnce of tho associals or 10 assaulr somEOng Or resist
the lawful apprehensicn ol anycne. Posscesor and associate
must be acwing in concort. When therafors e chileves were
surprised by the arrival of District Constable Ellis and
Cpl. Grecen and the thicves shot at theam, the offcace of shcoting
with intent was commiticd and ha applizarnt being numbored with
the thieves is caught in “he web of clrcumstences and 1s desmed
by this sacihion Lo be in possession of tpe fircarm and by
association t¢ have shoit at the pelicomen, hence tha chargs in
count III for sncoting with intenti,

Miss Malcolm submitred taat chse gun was used Lo preventu
anycone from interrupting the breaking and larceny, In this
regpect she sald che offence is caugpt up in tho provisions of
section 25 of the Firroarms Act:

Section 25 of the Firesarms Act prov:des as follows:

"25 - (1) Evzry psrson who mak

o maks any usy whataver Ji
or imtaticn firearm wilh i
commil GY vo ald the commissi
felony or to rasist or proeveat the law-
ful apprebonsion of dalenticn ¢f nimsaelE
or som: other person, ohall be guilty of
an cffoncs against tnls subsaclicn,

(2) Every poerscen whe, at oho time of
committing or ar the tim? ¢f his appreben-
sion for, any offzncs uHHQJLléd an the
Firs® Schedules, has in his posswession any
Eirearym or amicevicen firgarm, shall, unlass
ne shows that hoe had it ln his possassion
for a lawful object, be guilty of an
offence asgainst this subsccetion and, in
GG lon Lo any penalty teo wilch hé may

be santunced for thae firsy monitioned
offence, shell be liable o be punished
accordingly. ™

Shopbreaking and loyceny contrary to sec.ion 40 (1) of Lo Larcseny
act is an offencs spocifisd in the farst scpsdule and as the

appellant was found in pousassion of the f.rcarm recovaered at

the scene of whis offence he f2ll under oF o provisions of sectich



-t -
25 (2) (supra). The secuaon crezves a spuecific offence and

provides the penalty on convicioion bafors a Circuiz Cou

2t

S
punishable in a manncr similac Lo conviction for i1llagal

poss=ssion of a fivearm contrary L0 socticn 20 of the hct,

s ap offence it falls witbin the defintticn of "Filigaarm
Offence" undax vhe provisions of cha Gun Court Acr bacausce che
appellant's pnssession of the firzerm conccaviacd th: provisions

of szcoion 20 of the Firsarms Act. For the

TRasCns wo agr e
witi the submissions of Crown Counsal; this ground falils,

Mr. kehley submitioed that thae sentencs imposed wias
excaessive and argued that the offences arosc ouv of one incident

and consecutive sontences of ten years abt nard labour, on counis

P
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1 and III was unduly harsh dospiie ihe fact that the appellant
had a pravious convic:zior for a gun crims.

We bhave given due con~idaration to tihege submissions and
find that neotwithstanding the antecedoni of the appellant, the
sentences should bu reducad. The application for leavae to
appeal against count I, 1i and Iii is trcated as the hecaring of
the appeal and is5 dismissod. Appaal against sentence on counts
and 1il is allowed, the senvencss of 10 years hard labour con

@ach couni remains but ars ordered to run concurrontly aand wich

i sentence of five years hard labour imposed on count TI to

commence: on 2Z2nd Junga, 1991.



