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The appellant was tried by Wolfe, J., in the High Court
Division of the Gun Court on i3th Septembor, 1990 for unlawful
possession of firearm and two counts of wounding with intent. He
was convicted and sentenced to 7 years imprisonment wath hard
labour on count 1 and 15 years imprisonment with hara labour on
countis 2 and 3. The appellant then sought leave +to appeal. This
-was granted by the single judge.

The 1ssues now raised concern the adeguacy of the reasons
for judgment where the issue was ldentification and they also
concern the application of section 14 (1) of the Judicature
(appellate Jurisdiction) ict. The material part of this section
states that "... the judgment should be set aside on the ground that
it is unreasonable or carnot be supported having regard to the
e%idence.“ {Emphasis indicates reference to section ls {5) (b) Gun Court
AcCt.

The Facis

The facts as reheaised in the judgment pinpoints
Constable Clarke who was on duty on Payne iavenue with Constable Cole
as the sole witnesswas to identification. When it started to rain,

\.
both sought refuge at the Haile Selassie Secondary School. It was



about 2:30 p.m. on the &th March, 1%89 and visibility was good.
At that point, Clarke overheard his colleague alerting him aad
then he was able to observe three men approaching in the form of
a triangle. His evidenée was that the appellant whom he did not
know before was to the right of the man at the apax and both of
these men had guns. Constable Clacrke’s evidence was that the men
opened fire and that he and his colleague threw themselves on the
ground. Constable Cole was wounded and Constable Clarke realised
that his own gun fell from his grip. Constable Cole then threw
that gun to him which he caugnt and fired at the wmen who escaped.
0f the three men, Constable Clarke reported that he knew “Munchie®
an ex-soldier but not the others.

The other occasion when Constable Clarke saw Lthe accused
was 5S5th July, scome four wonths afver the incident. On that day
Constable Clarke picked oul the appellant on a properly conducted
identification parade. 5o the issue on appeal was whether the
visual identification satisfied Lhe rigorous tests laid down by
the authorities which are binding on the Jourt. Sce

Junior Reid & Qrs. v. R. {15%0) 1 A.C. 363. As to how these

authorities are to be applied by a judge sitting in the High Court

Division of the Gun Court, see R. v. Alex Simpson

K. v. McKenzie Powell $.C.C.A4. 151/8¢ and 71/89 delivered

Sth February, 1992.

How was the identification
evidence assessed in the Court
below?

The crucial passage in the learned judge's reasons which

comes after a summary of the Crown's evidence runs thus:
? ... Now, what are the circumstancoes

under which he sees these men? Broad

daylight, 2:30, open country so-to-speak.

The men were sowe distance away at

first but the men walked towards him,

they kept walking towards him, when he

turned around the men were walking

towards him. I have to bear in mind

this is a policz officer. They are not

always good observers put it is

something i have to consider. 1 have



"£o take into consideration tho
factoy that this accuscd man was
nzver known to him before. 1 have
to take invo consideration the
factor that the officer goes on a
properliy conductea idenitification
parade and points nim out and that

the propriety of that parade, of now
it was conducced, was never challenged.
50 i1n the light of thac, I find that
the parade was duly held, fairliy
conducted and that the accused was
pointed out by Mr. Clarike on his own
without any assistance from anybody.“

Mr. Bird for the appzllant pointad out that some weaknesses
©of the identifaication evidence was never adverted to in this passage
or at all. <he conditions were difficult. The time available for

identification was about ten seconds and Constable Clarke was under

v

fire, and siotv in the left buttock. He returned four shots and
he also saw his colleague Constable Cole on the ground wounded in
his crotch. &lso the distance from which Ceonstable Clarke saw the
accused was about five to ten yards.

The learned judge continued his assessment thuss

“... That pointing out of the accused
man by Mr. Clarke does not end the
matiter because as we know, a man can
honestly be mistaken and point out a
man or he can deliberately peoint out
this man, well knowing it is not the
man, These are the dangers which age
inhecent in visual identification anad
L warn myseli cof thosce dangers., I
have already pointed out the cixcum-
stances unter which Mr. Clarke viewed
the accused wan. I have already
pointed out the circumstances of the
identificavion parade and i have
already given myself warning which I
am required to give, S0 it is against
the background of the warn.ng and the
circumstances, to which a judge must
address his mind as pronounced 1in
Oliver whylie by the Jawaican Court
of kAppeal, I am reviewing tcho
evidence as to identification.”

It is acknowledged thait the learned judge recognized the
inherent weakness of i1dentificaiion evidence in general, but the
complaint of counsel for the appellanc, was that the specific

weaknesses as regards the ¢ifficult conditions adverted to above,



il
were not clearly on the judge's mind. slso, the time lapse

between the identification and the parade was never mentioned and
this was the specific ground on whiéh leave was granted. in this

regard, it is pertineni to refer again to R. v. Alex Simpson and

R. v. McKenzie Powell (supra). in that case there is a veference

to Knowles v. The Queen (1934, A.C. 39¢ where the trial judge

sitting witnout a jury failed tc address his mind to the issue of
recklessness whicih arose on the evidence. bBecausce of this, he did
not advert to the issue of manslaughiter in his judgwent. The
Privy Council allowed the appeal on that ground.

There was another aspect of the judge's assessment which
was criticised. He stressed the credibility of Constable Clarke
because he acknowledged thai of the three men that day, he asserted
“Munchie” was the only one he knew previocusly. Here is how the
learned judge puts it: .

"eeo How, if the man was such a
deliberate liar, would he have come here
and said, 'The only man i recognized was
Munchie?' ‘The only one I knew before
was Munchie.' Wouldn'it it be nmuch
easiz2r for him to say 'the accused man
is the one i see all the while,' then
ground the reascon for his b2ing able to
point him out on an 1dencification
parade. He said, ‘Munchie is the only
one I knew of the chree men,' s¢ to my
wind that bit of evidence discloses to
me that he is & man upon whose testimony
i can rely; he is a witness worthy of

belief, that is my asscessment of
Mr. Clarke, having scen him.”

But this aspecﬁ of the evidencs could noti strengthen the weak
identification evidence. It coﬁld only be Strengthened if there
was independent evidence to supporit the visual idencification. It
is against this background that:ground 3 which rcads:

3. The Learned Trial Judge failed
adeguately te consider the
lack of opportuniiy and true
circumstances under which the
witness celled had tc obseive
lils assailant whom he did not
know before and ilie possibility
‘of this witness making a mistake:
at the identification parade
held three (3) months later”

‘was argued. 1t succeeds.
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Should the judgment of guilty be
set aside pursuant to section 14 (1)
of the Judicature Appellate
Jurisdiction &ct?

A8 ground 2 contends that the judgment was unreasonable,
the law regarding this aspect of the casc musi now be considered.
A trial judge sitting without jury must dewmonstrate in his judgment
either expressly or by necessary implicétion; thal the prosecution's
evidence was of such a nature that he is satisfied with it to the
extent that he feels sure. In our judgment, the cvidence in the
instant case falls short of that standard. in this contexit, it is
pertinent co advert to the power of this Court to set aside a
judgment 1f it is unreaesonable or cannoi b supporied having regard

to the evidence. 1n A.G. for Horthern Ircland's Reference

(No. 1 of 1975) (1977) i.C. 105 or (19706) 3 W.L.R. 23% Lord Diplock
in a casc of a soldier tried for murdcr by a judge sitting wiithout

a jury, advercved to the origin of ithis section thus:
" where¢ upon trial by jury for an
offence of this class an issue is
raised as to whetner the conduct of
the accused fell short of the
standara <o be expected of the
reasonable man it does not seam to
me that a decision on cvhat i1ssue can
ever be a point of law. If in the
judge's view the evidence that the
accused has fallen short of what
the judge himself considers Lo be
the requisite standard is so waak
that a verdict of guiliy would,
in his view, be porverse, he 1s no
doubt entitled to direcit the jury
1o acguit. But, in doing this he
is not performing the function
of deciding a guestion of law butc
is exercising the overrviding
discretion of the judge in any
criminal trial to take whatever
steps are necessary to ensurce that
the innoceni are not convicted.
This overriding discretion derives
from a itimc when the accused in
trials for felony wera not legally
represented and before there was
any comprehensive provisions tor
appeals in criminal cases. Vhen
statutory provision was made for
appeals in criminal cases the duty
of the judge to exaercise this
discretion, and thc distinction
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"batween i1ts exercise and a decision
by thce judge of a question of law,

was recognised by conferring upon

the appellate court in criminal cases
jurisdiction tc allow the appeal

upon the ground that in all the
circumstances of the case the vexrdict
of guilty was unreasonable (now unsafa
or unsatisfactory) as a ground distinct
from that of a wrong decision by the
judge of any yuescion of law.”

The relevance of this section is that, having regard to the specific
weaknessaes ignored by the learned trial judge, his finding of guilt
was not reasonable and thus could never be supported having rezgard
te the evidence. The Crown's case failed to come up to the standard
of proof and Mr. ¥Wildmwan for the Crown, aftcr some reluctance,
concaded.

50 this Court by a majority i{Carcy & Downer, JJ.A.)
{Morgan, J.ii. dissenting)] on 23rd June, 1992, allowed the appeal
and quashed the judgmenc of guilty,; set asiae the sentence and

entered a judgment and verdict of acguittal.



