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ROWE P.: -

When we allowed this appeal on July 1%, guashed the
conviction ana sec aside the senitence, we poonised to reduce
our reasons theiefor .nte wiiting, a promise we Now RKeep.

yuality Dealers Ltd, manufacturced voof tiles at its Reu
Hills Roed plant in 5t hkadrew., These were distcinctive tiles
callea “decro-tiles® manufactured under 4 patent granted
exclusively to guality Dealers in Jamaica. This company acted
a3 roofing contractors and any unused tiles avr a building site
remazncd the propecty of tlie cowpany. lMatthew and Clarke of
Hanueville vere sub~conuractois of guality Dealers, ana
Dennig Sexvright of Falmouth was & customer, ©o voth of whach

decro—-tiles were supplied on condicion that they maintain vhe



same contractual arrangements with clients as does Quality
Dealers. As an exception to the general rule there were over-—
the-counter sales of decro~tiles of 20-60 sheets per custonmer,

to eacn or whom a receipt was given.

The appellant had been a salesman with Quality Dealers
for about two years prioy to hugust 13, 1985. iI¥ so authorised

Ly a senior officer, the appellant coulu nmake deliveries of

wecro-tiles to contract custemers. On Catuvday, August 23, 1985,

o

§

the Factory ana Wwarehouse iianageir of yuality Dealers owbserved the
appellant crive & pick-up into the hineral Heighus housing complex
from which he later delivered a yuantity of decro-tiles to one

Mr. Cmtvoy. Firsc, however, when the Factory iHauage: recognized
the appellant, he approacheda hiin and enguired if the appellant bhad
neen sent from the office to summon him, to which the appellant
replieu: "io" and added that the Factory Hanager should not

menvion the decro~tile delivery at tne office.

Mx. Spence was in 1o mood cvo enter into that conspiracy
and on the following londay he duly made a report at the office.
some 160 sheets of decro-tiles were remcved from Omfroy's
premises on August 15 and cvaken to the hay Pen Police Station.

These tiles were identified as having been manufactured by

Quality Dealers atfter August 3, 1988, ohe prosecuiion scught to

prove that these Gecro-tiles were the property of guality Dealers

and elicited evidence from . Walkeyr, iis Managing Direccor that:

“1 checked the records and found that
none of the new-cut tiles were sold
Lo latihew and Clarke or Mr. Seiveight.®

No evidence was led that there was a depletion of Quaizity
Dealers' stocik or that the stock was such that a loss of 16U tiles
could not be physically discovercd., This led the defence te sub-
mit at the close of the case for the prosecution that the prose-
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cution had failed to establish that any goods were stolen or that



the appellant was the thief. %his subnission was repeaced before
us in an elongated formn.

Mr, Villiams submitted tcthat the Crown failed to prove that
the 160 cecro-tiles delivered to kr. Onfroy by the appellant could
cnly have come fiom guality Dealers in an unlawful way. He com-
plained that che lecarned Resident Hagistrate admitted hearsay
evidence fvom liv. Walker as to the wesult of the check he made of

records which were nouv compilea by him. in K. v, Homer Williams

Cy i

L1969 11 J.L.R. 154, this Coust, following jivers v, D.P.P. [1964]

£ ALl B.R. CB4i; {1Y65) A.C. 1009, held that evidence of the serial
number of a bicycie derived from invoices could only be received
i evidence if given Ly some person who had prepaved the invoices

or perhaps had witnessea their preparation or had nade a physical

check of the serial number of the bicycle agaiunst the invoices,

R. v. jiomer Williams {supra) was followed in K. v, Hargarec Hevon,

RelMoCoho 1/03 (Jjuugment delivered o 24/3/83).,

In order to detcrmine whether there had been over-the--counter
sales of 80 tiles to one or nore persons in tune velevant period or
to either of Yuality Dealerls' Contractors, the prosecution ought to
have brought the makers of iLihe records which were evencually perused
by Mr. Walkew. 9This cue prosecution failed to do and couseguently
Me. Walker's evidence in this regerd was inaunissible as iicarsay.

Tne leasned Resident hagistrate found that Lt was provea
peyond reasonable woubt that tiae decro-tiles the subjeci-natter of
the indicument were cihe property of guaiity Dealers Ltd. Ohe
referred to tie date of the.r manuiacture and cto the conduct of the
appellant wnen he realized that a company official had caughi him
in the act of delivering these (iles to Hr. Omfroy. She found that
the defence was utterly unmeritor.ous and concludeda that the appellant
took the decro~tiles from Qualiiy Dealers' stocw with the intenticn to

steal. Nowhere in her Findings of Fact did she allude to the hearsay

evidence referred to ecavlier,



in our view tlie no-case submission oughlit to irave been upheld.
At tnat stage the prosecution had shown at the very haoghest that the
appellant had behaved i1n a suspicious manner when he actempted to
silence the company's Factory ianagexr. One possible explanation fou
such‘behaviour was chat it was contrary to the employer’s rules fox
a salesman to aelivexr decro-tiles to purchasers without superior
permission.

in the absence of tihe evidence from lir. walker that there
nad obeen no sales wo the company's contragrors over the relevant
period, one cannot say that the learned Residenc Hagistrate could
have drawn the inference that the uecro~tiles were stolen from
guality Dealers Litd. However unmeritorious the deience turns out to
be, if the accused ouglit not to have been callea upon at the end of
the prosecution's case, he is centitled to succeed on appeal on this

ground alone - Abbotr v.@R. i1Y55) 4 Q.B. 457.



