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DOWHER, J.A.:

‘“his application for leave to appeal was treated

as che hearing of the appeal because an important point of

[

law was raised, It conCerned the extent of the duty of a
trial judge to yive reasons for his verdict when conducting

a trial in the High Court Division c¢f the Gun Court without

The facts which persuaded the judge to return a
verdict of guilty in respeci of both appellants for the
offence of illegal possession of fivedrng, shop breaking and
larceny and shoocting with intent must be reviewed to detecmine
whethexr the trial judge specifically took into account the
probability that the police officers might have bezen nistaken
in identifying the appellants Peryer and Powell on the night
of the incidenc. Tiie need for the jury to be warned even in
instances where police officers were the witiesses in a case

of visual identification was emphasised in the recent Privy
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Council appeals 14, 15 and 16 of 19y and 7 of 1949,

Junior RKeid et al and Irrol Reece et al v. The pueen delivered

27.7.8%. 1in so far as the Privy Council decided on the issue
of police officers as identifying witnesses, they held that
there was a dury vo witadraw from the jury evidence of
idencification made in circumstances amcunting a fleeting
giance. Ho such issue was raised or could be raised in the
circumstances of this case. 7The issue in this case was
whether the gpecific requirement of a warning was satcisfied;
wheire the police officers knew tiie accused previcusly and
the trial judge was judge of facc and law.

Wnat were the findings of fact? The Crown's
evidence was related by twe police officers - Constables
Henry and Wilson. They reported that around two o’clock in
the morning of 17th August, 19¢7, they saw both appellants,
whom they had known before, emerging from a Sherwin Williams
vetail paint shop. The shop was at the curner of Upper York

: ror

Street and Deanery Read and both officers were on Upper York

¢

Streec. soth accused dropped the paint they were carryiug

when they were alerted by the offlcers, they ran and began

.

to shoot it out with the poulice. There wag evidence that

[

the shop was broken into and catrance gained from an adjoining
premises. That evidence came fiom ctwo cuployees, keclifton
Campbell ana Marcia Allen. Both appellants ran towards the
officers inivially and then made their escape through a
gully. Both accused were subseqguently acvrested.

£t 1s aygainst this backyround that we must examine
the reasons the judye gave for returning a verdszce of guilvey.
The first poinmt to emphasise is that judges of the superior
courcs have lnvariably given reasons for delivering their
juugments. Wich the decline of juries on the civil side,
judges, instead of summing up to a jury, began to give

reasons for itheir juaduments. 50 1t was also on the crziminal
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side, when judges were empowerad to arrive at verdicts without

the assistance of a jury, see Trevor Stone v. The Queen (198U)

I W.L.R, 88U, they gave reasons for their verdicts. see

Tumahole pBereng v. The King {(1%949) A.C. 253 and Thabo Meli &

others v. Reginam (1954) 1 All E.R. 373 from Basutoland and

Chiu ldang Hong v. Public Prosecutor (19%64) 1 W.L.R. 1279 from

Malaysia as well as Thambiah v. Reginam (1965) 1 All E.R. $1l1

from Ceylon. So ingrained is the practice of giving reasons

when there 1s a verdict of guilty, thac in A.G. for Horthern
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ireland Reference {(1877) A.C. 195, the twrial judge gave

reasons for returning a verdict of not guiliy. Lorxrd Diplock
sald at page 134(b):

"Although he was under no legal

obligation to du so, the judge

gave a judgment stating his

reasons for finding the appellant

not yullcy and setiing ouc in

considerable detail his findings

of fact."
This case illustrates the need fcr reasons from & trial Jjudge,
for without reasons, 1t would have been difficult to have a
reference on a point of law and thus tile statute permitting a
reference, when there is a verdict of not guilty, mighe have
proved unworkable. Bo the practice of giving reasons when o
judge of a Superior Court sits alone in criminal trials has
peen well estapiished in common law jurisdi¢iions. Also, be
it noted, that the right of appeal both from jury and non
jury tiials is governed by Section 13 of the Judicature
(Appellate Jurisdiction) Act. BSee Secition 14 of the uun
Court Act.

With respect to the complaint in this appeal, from
the ouiset Wolfe, J. emphasised that the crucial issue was
that of identity. The defence was based on alibis, so that
Tiiere were explanations as to whecre the men were, on that

morning. Also the defence of mistaken identlty was projected



in cross-examination. Lt 18 in this regavd that the following

passage on page

reasoninyg must

=

1U6 of the record in the trial judge's
be assessed:s

“So there you have good lighting,
a distance which I would say enabled
them Lo recognise the men and the
fact thah the men were known Lo
chiem before. Bo what is it then

that could have led these pelice
cfficers justc to come cut of the blue
and to say that these were thie men
they saw coming from the premises.
What is it? Were the pbll @ aCLUdlly
witnesses wo che break-in or am I
being asked to believe thauv the
police went there and got information
as to who the breakers were. I am
satisfied that the police acLudlly
saw the men coming from the prenises
with paint."”

As for the rtime available for identification, the trial judge

recognised its

195-106 of the

The

importance as the following passage on pages

record indicates:
"I an sacvisfied about that., I an
also satisfied frowm the relative
position indicated by the police
vfficers that they would have been
in position to recognise who the
persons were because the distances
were not too far, as I said ait the
most two chains. At one stage
when the men were running from the
premises to the gully they would
be running diagonally and so to
speak in the path of where the
officers were because Upper York
Stre eel, if you were o fullow it
straigyiic across to Deanery hvenue,
it weould take you right into the
gully. In addition to that, boch
officers have saild thac they knew
the accused nen before and both
accused men agreeu chat they had
known My. Henry before.”

trial judgce visited the locus and he was then

satisfred with the position of the lighting and chat from

the vantage point on Upper York Street there was ne impediment

to obstyuct the police officers® view of the accused leaving

the shop. Dearing in mind that mistaken idencity was the

live issue in

1t is propei,

this case, then from all thege circumstances,

on appeal, to dvaw the conclusion that Wolfe, J.
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had alected himself to special features of identification

evidence and the inference must be that he had warned himself
of the dangers of mistaken identity. Had it been a case
before a juiry, however, an express warning would have been
necessary. The jury acve laymen and have not had thie vequisite
experience of the numerous instances of mistaken identity.
dMoreover, the verdict of the jury is a yeneral one and the
only reasons which can be challenged on appeal is the judge'®s
direction to them. That the Privy Council has recognised

that reasons for judgnent reguive a different treatment from
directions to a jury iz illustrated in the following passage

from Thambiaii’s case at page 6€4 (D-I):

"hius the evidence was wrongly

admitted. Had this case been

tried by a Jjury, its effect on

cheir minds and the degree to

which, if at all, it wmight have

affected their verdict would be

& matter of speculation. Here,

however, thelr lordships have

the learned judge's careful

reasons to guide them in

estimating its effect. It is

clear that he did not regard it

as peing of any importance.”

Yet another way of expressing the difference between

a trial by judge and jury and judge alone in a criminal trial,
iz by reliance of the maxim "a judge is presumed to know the
law". While it is obligatory for him to give explicit
instructions on law to a jury, an appellate court may presume
that he has advised himself correctly on the law of identifi-
cation rrom his reasons which must be expressed and from his
conduct of the trial. On this alternative ground also the
appellant has failed to rebut the presumption in favour of
the judge,

This approach is supported in the opinion of the

Privy Council case of Chiu wang Hong (supra) and in this

regard it is appropiiate to examine closely the reasoning

of Their Lordships Board. Firstly, while in Jamaica and it
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scems Basutoland, itrial judges sivting alonc deliver oral
reasons in craiminal trials immediately after the closing
speeches of counseiy a different practice obtains in Malaya.
it page 1284, Lord Conovan said:

"This was not an extenpore
judgment, but a well~-considered
judgment given in writing, albeit
some six weeks after trial. The
conclusion comes after a caveful
and meticulous examination of the
circumstances, in which the desi-
rability of corroboration, in the
legal sense af thatv term, must
have been in the mind of this very
experienced judge. FEe nowhere
refers to thie absence of corvobo-
ration: and wien at the close of
his judgment fic annodunces that the
circumstances afford corroboration,
thely Lordships canhot presuwae; on
viritually no grounds, that he
intended to say simply that the
circunmstances afforded congsistency
only. “he cirgumstances were;
indeed, consistent also with the
appellant’s story.”

{Emphasis supplied]

It is clear from this passaye that the trial judge erred in
law by finding that there was corroboratioh when the circum-
stances nerely indicatecd consistency in the complainant's
stOry. Furithermore, this misdirection rebutted the presump-
tion that the judge applied the law correccly. io such
charge could pe laid against the experienced dudge who tried

che lunstant case.

™, .

Barlier on page 1253, thie opinion of the Board
sets out the practice in that jurisdiction:

"ile convicted the appe.lant,,
santenced nhiim to 18 months
imprisonment,; but alloved bail.
This was on Hovember 22, 1962,
Wotice of Appeal beinyg given by
che appellant on January 14, 1963,
the judge, as he was than obliged
Lo dJdo,; pur in wriiting the grouuds
of his judgmentc.®

bearing in mind that the charge was rape the crucial

)

passage comes at page 1285:
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“Their Lordships would add

that even had this been a case
where the judge had in mind
the risk of convicting without
coxrroboration, but nevertheless
decided to do so because he was
convinced of the truth of the
complainant’s evidence, never-
theless they do not think that
the conviction ccould have been
left vo stand. For in such a
cagse a judge, sittiny alone,
should, in their lordship's view,
maxe it clear that he has the
rivk in guescion in his wind,
but neveritheless is convinced
by the evidence, even though
uncorroborated, that the case
against the accused 1s esca-
blished beyond any reasunable
doubt. Ho particular form of
words is necessary for this
purposes what ip necessary is
that the judge's mind upon the
mactter should be clearly
revealed. ™

it 1s clear that, although more rigorous standards
are to be appiied to a reserved judygment, the inference from
this passage is that "the judges wind on the matter should
be clearly revealed" and this introduces "presumptions” and
"inferences", as their Lordships indicated, which can be
relied on by the crown from the reasons for judgmant, the
course of the trial and the conduct cf the trial judge.

in Tumahole's case the trial judge erred in his

directions on thie issue of the effect of the evidence of a
seccnd acconplice, as regulated by the relevant Basutoland
statute and generally on accomplice evidence. Here is how
Lord McDermott treated the error. At page 269 he said:s

“What watcexrs is whether the
learned judge was right in
treating as corvoborative the
puints thus relied on. &as
regards the Christmas Day
feast, chielir Loraships cannoc
accept the view that the
attendance of the appellants,
or most of them, thereat
afforded any corroboration of
the kind reguired. It was, by
its nature, an event calculated
to atvract, and it did attractc,
others peside the appellants
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"who were there, and the nere
fact of attendance is no suffi-
cient link with a crime alleged
to have occurred after the
festivities were over and at some
distance from the hut wheve they.
nad been held.*®

in che instant case, tie judge expressly stated at
page 101 of the record tiat the Crown relied solely on visual
identification as the basis to prove its case. There was no
supporiting independent evidence to implicate the appellants.
But the fact that the judge examined all the features that.
pertained to the strength and weakness of the identification
eviaence, tock the precaution of visiuving the locus, meant
that he acknowledge the importance of the issue of mistaken
identity prajected in crogs-examination. All these features,
therefore, ¢learly revealed that th2 possibility of mistaken
identity way clearly in the judge's mind.

This was a recognition case and this feature must
also be taken into account. The trial judge was also satisfied
that the shop was broken into by the appellants, that they
shot at the pelice, with intent to do them grievcus bodily
harm, sc that ¢pe Crown had discharged the onus of proving
to the satisfaction of the tribunal that the appellants were
guilty as chareed.

So considered, this appeal ought to be dismissed,
the convictiors aud sentences affirmed and concurrent sencences

of seven years hard labour are to run from July 11, 1938.



