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GORDOH, J.A.

The applicanit was convicted in the St. &nn Circuit Court
holden at Ew. Ann's Lay on 24th October, L1990 for the murder of
Donna McDonald on 9th May, 1587 and Sant@ncedfto suffer death
in the manner authorised by lew. From this conviction and
sentence he now sesks leave to appeal.

Evidence for the prosacution was given by four witnesses,
three of whom witnesssd some of the events lead:ing up to %the
inflicticn of the injuries which resulted in the death of the
deceased. These are the facts on which the prosecution relied.

The deceased Donna lMcDonald and the applican: enjoyed a
commonlew relationship which produced two children. At one
period they lived in the home cof Mr. Leandro McDonald the father
of the deceased. The friendship ended in April 1987. On the
morning of the 9th May, 1987 Donna Powell and the deceased were
walking on the rcad at Cave Valley when they came upon the
applicant who held the decsased in her dress and stabbed at her
yith an ice pick. This is the testimony of the witness

Donna Powell. Miss Powell said she intervened and chucked ths
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applicant away telling him to desist. The applicant then
thfeatened the deceésed in the weords of the witness thus “say
him gi him the ending a the month f£i kill her,” which inter-
preted means he would kill her within the month. After they
were parted the wiiness and the deceased continued their
journcy towards the witness’ homed' and the applican: followed
them caught up with them and aéain laid his hands on the
deceased and stabboed at ber. Wonw of the stabsﬂdirected at
the decease2d by the applicani injuved her, but her dress was
torn. The witness andé the deceased then want to the home of
the deceased and & repore of the incidevnt was made Lo the
deceased's father. Donna Powzll, the deoczased and

Mr. Leandro McDeonald then proceedsd from ithat home walking to
the Cave Valley Police Station.

When they wera within sight of the police station the
applicant suddenly appeared on the scenc and folled
Mr. McDonald unconscious with a ston¢ e the head. He did not
then see his assailant. Miss Powell saw the applicant and
took o flight. She ran because the applicant said he would
stab her. When she was some distance away she locoked back and
saw the applicant, jice-pick in hand, pursuing the deceased who
was running.

Miss Vashtina Parke was on her way tc visit her daughter
when she heard sounds of someons in distress, she investigated
and saw the deccased running on the rocad with cone shoe missing,
pursued by the applicant. The deceased called to her and the
applicant took up a stone flung sam¢ at the deceased which
struck her in the back of her neck and she fell. The applicant
went up to his fallen victim, took a knife from his pocket and
holding down the victim with one hand stabbad her with the knife.

The witness moved away raising an alarm by calling to policemen
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in the police station which was nearby. She saw the applicant
wipe the knife, throw iv away and flce from the scene. Tho
doceased, the witness sald, was a-wash with blood.

Mr. McDorald recovered consciousness o see the applicant bend-
ing over his daughter stabbing her. He callad to him, went
towards him and the applicant can away. H« observed his

daughter's body had several stab wounds to the left chest, hand

o

and side,

Miss Junie McDecnald who identified the body at the post
mortem examinacvion h#ld on 13th May, 1987 said thers were 26
stab wounds on the body of bher gister.

The applicant in a statemenit from the dock said that on
that morning he saw the doceased, offcred hoer money for the
children and "she just drag i1t from me like a dog.” He said
he told hgr he was leaving her and she said he could not as she
had given him something <te¢ drink already. "That," he said,

“1s what cause the problem.” He attempted to hold her and a
friend intervened saying it was foolishness. 4 little later he
met her with Donna Powell and an argument doveloped. He held
har and Donna Powell intervened. He went and tended his animals
and on his way back he saw and heard both Donnas and
Mr. McDonald making neise and threatening te kill him. At that
time they could nci sae him, but when he came in view Mr. McDonald
ran towards him with a macheto thresatening to kill him. He thraw
a stene hitting and felling Mr. McDonald. Donna McDonald then
attacked him with an iee-pick. She stuck him., He continued:

"Wall, thotwo a we was rassling (sic; for the

icepick sc me tek up me knife cut & me pocket

and shc heng on pon the knife and it cut her

in a her hand middle. Yeah and she get a next

cut right here so, My Lord.

His Lordship: Where? A lictle cut where?
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Accused: Right heore so. She just get
a cut right in her stomach. (indicates
chest) And between rassling and hold
up me knife and she a cavch after me
hand now and me draw weh me hand and
she hold on pon me hand and me carry
aown me hand fast, the knife catch her
in hare so. (indicates chest)

ilis Loxdship: Yes?

Accused: I never lick her with no
ston¢, My Lord. Yes, My Lorxd, that
finish chere so, My Lord."

He then 1n a long rambling statvement told of his relation-
ship with the McDonald family and of a family feud that existed
which caused HMr. McDonala te dislike him. He said
Miss Vashtina Parke o/c "Miss Lurline” did not know him but there
was an incident between her daughtor and his sister and "all a
them a carrxy feeling £2 mi." He then told of his ministering to
Mr. McDonald during his illnsss, EBveryone he said “deh fight against
me, My Lerd, and told lie on me.”

Mr. Ashley made submissions on the one ground of appsal
filed, viz:

1. 7The learnad trial judg: failed to
clearly direct the jury as to the

manncr in which they should
apprcach their duties.

To wil, the learnsd triel judge

(i) issued miscirections on law;
{ii) gave conflicting and confusing
directicons on the same issue;

(1ii) misinterpreted the evidenca;
{iv) wavered in his determinations.”

He submitted that the total result of the summation was to
leave the jury in a state of uncertainty in relation to the law
and how they should apply the law. He highlighted selectaed
passages from the summing-up £c suppox! his submissions. At
pages 76 & 77 of the transcript there are the following passages:

Page 76 -~ "When you consider all the circum-

svancas of the cther ong, 'I gave
you seoorithing to draink,’' you have
to ramember that the accusoed him-
seclf, said his friend said, *That

a foolishness.' You may very well
think, Madam Foreman and youg
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“members, that that friend was right,
‘That a foclishness.' It's a
matter for you. You have Lo consi-
der whothor whase things woere such
as Lo cause a reasonabls,
rogponsible person teo luse his self-
centrol Lo act 2s he did, because
the allegation is that he acied 1o
the axtent thal (hers were twenty-
slx svabs on a sevonteen year old

girl, the mother of a child six

¢ old cne of them., Logk at

*kings, a matter for you.

You haven'i got Lo take it from

mz. Then, the othew provocative

ZLCi you are to look at J“ solf-

dafence also 1s the statoment of

the accused that when he knocked

down the fathoer of the deconsed

she came ar baim wivth an icepick.

That, Madam Foreman and mombers

of taw jury, could be considered

as a provecaitive ach, but you have

Lo consider whether that act was

piovocarnive and whether the girl

who did that provecation and running

away entiticod a person (.o chas:s hex
cown and sStab her [wenLy-Six Limes.

[T RO

Page 77 -~ 4 matter for you. This provocatvion
is a matter for ycu, but rcmember
that iv 21s tho prosscution wio must
prove te you that the act was not
don:: 1n proveocation. #st the end of
1t 2ll, if yvou consider that the man
was provokaed you have o acgult him.
if you are 1in doubt that he was
provoksd, you can't find him guilfty
of murdsr, ihe highast you can find
hiim guiliy of 1is gqu Ly of ma
slaughter. So this is how you do it,
1f you find that ho was provoked,
monslaughter becauss provecation
raduces murder e manslaughisr.
Equally, if you age in any doubt as
o whether e was aching under
provaocation, manslaughtory, bocause
the presocution would not have made
our the case (o your satisfaction.

The word entitled usoed by ibe irial judge at page 76, Mr. Ashley
submisteaed, amouncaod to a misdirsciion in law. The act would be a

provocative acht uol ar

1

entitlemeny, he said. The word éntitled used
by the judge in this contsxt 1s accepred in commen parlance (O mean
causg, and in this context “"cause ¢ person to los¢ his self-control.
ee.t If there was any doubt abou’ Lhis.m@anlng it was clarified in

3

a passage at page 79 rthuss
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"he said etvacked bim with an icepick,
you have o acquit him and if you arcc
~fu any rveasonable doubt that bs was
acting in sclf-defence, you have to
acquit him toc.

i you don't believe any of ihose,

you look ac the matcer - 1if you don't
bnlisve any of cthose Madam Foroman
and membors of the jury, you look at
Lhe matter, now, in celation 1o tho
provacation that I =eld you, Lo sao
if there is any:hedg which roduces it
Lo mapsleughuer.  Lf you disbelicve
hrm compleealy, if you don'i buliove
his story at all, remembor what I tell
yeu Lhat you cannot. i
without loocking at 3
1ts totalaity to sen 1f it saui
you. That's how you deal with
You aave to logk if Lhe crown
provocation., If you find that
crown has negatived provecation, you
aro in pe doubt cthet whai he did was
nov uunder provocation, only thoa
you cuxn find ham - shie verdict advorss
Lo him."

in

-

The impugnad passages are those underlined. I have given

&3]

them in context bocause vo isolats thom, could mislead. It is
clz2ar from the cemiexi that the passages were 3pprepriaiae.  The
reference Lo & machete (av pege §5 supra) was againsi the claim

by ths applicant that ho was attacked by & machsto-wisldaing
Leonard McDonald. This allegation the Crown denied and the
learned ctrizl judge here adverted to che posture ¢f the prosecution
in relation to “ho dofences of self-defenc: and/or provocation as
i oerose from self-dofence. If thoers was ne attack with o

mrachote thore was ne quostion of self-dofence against such an
alleged aciack and consequontly thoe dufonce of provecation ziising
frem a dofencz of s«lf-doefence which is regjected could not bu
censidercd as it would be inappropriave, The words "demand self-
defence etce” did net detract from what the learn<d :trial judge
intoended to convey J.2. thet 2f they found tiaac Mr. McDonald did
not have a machetz and did not attvack the applicani the guestion
of sclf-dsfence and provocation arising from sulf-defence in that
contaxt cannot be antertained as the presecuiion would have

negatived thossa defances.
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Clzarly the passage on page 88 camnot bo read in isolation.

it is but part of the complete passage which bagan on page 87 in

the paragraph above and vo which reference is made in these words:
"eo. If you don’t believae any of those
Madam Foreman and members of the jury,
you lock at the matter, now, 1in
relation to the provocation that I told
you, to soe if thoere is anything which
Loduces it vo manslaughtor. ...°

The passage contains directions in law which are appropriate.

Mr. Ashley noxt ceontendad that choe learncd criel judge
failed to give: the jury thoe legel definition of accident and this
failure amounted 1o & misdirecticn in law. The refersncs to
accirdont in tho passagwkcn paga 77 (supra) he submittod was
inadequate:

Page 77 - "Tho other little arce I wahu to taell
yYou about is accidand You remembor
rha statement contained something to
say, ‘she got a cut here and she got
some mers cuti, ' and all chet 1s
suggesting 15 that it was an accident,
if you feal that whatever wounds that
the deceasod suffered was accident
you have to acquit, you know. Equally,
if you are¢ in any aoubit you have to
acquit also, because the prosecution
would not have negatived this accident,
1t would not have been a deliberate
act, but all these ars matters for
your deliberation in the whole circum-
siances." (cmphasis added)

Mr. Will:ams for tho Crown contended that it was unnecessary for
thie trial judge to bave given Lhe legal defination of accident
becausa he told the Jjury that if they found thie injuries werc not
deliberately inflicted they were to acguir.

The submissions of counsel overlocked the clear directions

gfven by the trial judge at pages 73 ~ 74:
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“You must consider now the third element.
He is saying that it was, has to bu the
prosecution who must prov: to you that
the zcts which caused the death, the
stabbing, were docliberate acts and thar
is wherc you would have *o examine care-
fully, in the light of the suggestion
coming from the accused man in his
unswvern statement that it was an
accident; because if something is donc

Lo _an accidrmtal way it 1S no. dunliberate,
iv is an accidant. It doosn'i give risc
o criminal chargus. 50, you will have
t¢ leck whon we censider the - when J
roview the ovidence Lo you and 1 maks

the commenis, you have te look atr all
that "o sve in the circumsianccs to sge
whery there was ithis, whethor this

thing could have boeen an accidant.

The next element, you lock at is how I
well you, is the element of intontion

and 1f you find that an ordinary, reason-
able person stabbod so wmany times - you
remember how I tell you -~ you ask your-
s¢1lf what could have been the intention.
Then, the prosecution has ‘o prove to

you so that you fecl sure that whatever
was doune, 1f you think that anything

was dong, was not don¢ in sclf-defcence.
Ssolf-dofence; Madam Foroman and members
of the jury, is a complete defence, a
completse defence and it operates in this
way s

if a person is attacksd or if he heonestly
sppirenends an attack and e honastly
believes that bis life or his body is in
danger thorefoom, he may use such force
as is rzasonable to wvepel ¢r prevent the
attack and ¢von if he kills in the use of
such force 1t is nov a crime. i is a
commongense -~ 1t 1s conmeasensze and good
law thai a person who is atvacked should
defond himself; but whether or not he has
an avtacked or ‘honcstly approhends
dangoer is a question of fact for you.
Considering sll the circumsiancus and heoar-
ing and deliberacing on all tiwe evidence,
it 15 a matter for you."

o

The learnced trial judgs gleaned from the unsworn statement
of the applicant 2 suggestion that the injurics were inflicted
accidentally and he¢ proceedad te deal with 1t as a defence arasing
on the evidence. In so doing the judge was over-gonerous to the
applicant affording bim an additicnal chancu of acquittal. In his
statement the applicant said that undor attack he took his knife

frem nis pocketr. Thus arming himse¢lf was a deliberate act opr his
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part and done in self-defence. Any injury the knife inflicted
on the alloged assailant could therefore not have been accidental.
Thay would hava been inflicted in self-doefence and if the jucy
acceptad thas the applicant would have had the verdici of the
jury. "In thc popular and ordinary sense, accidont denotes an unlockod
for mashzp cr an untoward vent which is not coxpected or designed.”

Fenton vs. Thorley {1903} A.C. 443 at 448 & 451. The jury in this

cas¢ could have in no wise misunderscoocd the meaning of the term
accident.,

Mr., Ashley next focussad his submissicon on directions
which he said wero conflicring, confusing znd incorrect in law
amounting to material non-direction. The first passage appcars at
page 77 (supra) thus:

"Lt tht end of 1t all, if you consider that

the man was provokad, you have Lo acquit

him,"
This was incorrcct in law and if allowoed te stand would have redoundad
t¢ the beonefit of the applicant. But in tha sentences that feollow
immediately the trial judyge directod in clear terms that a finding
of provocation would have ihe effect of reducing a charge of murder
to one of manslaughocr. He said “"if you find that he was provoked,
manslaughter, boecause provecation vaduces murder to manslaughter.”
It is cbvious thal what the judge meapt was what in the circumstances
of this case a finding of provocation me<ant an acquittal of murder
and a cenvicition of manslaughter.

The othar passage which Mr. Ashley said offended was that
appearing at page 84z

“He sard thesa psople didn't see him.
Maas Leo didn't ses him and he saw
Mzas Leo with this Bose Machcie
chawing (sic) fire, tnat he going
k11l him and instead of he cut away
he come up and fzce Maazs Leo with
the machete., It's a mattar for you.
It's a matter for you bacause

commonsenss: would dicrala, Madam
Fereman and members of the jury, 1if
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"you hear a man dewn somewhere distant
frem you with a machetw saying he is
going to kill yeu, you go the other
way; but he went up. It's & matier
for you. Then the other wibness was
Migs Vvashtina Park. &he iz ~ domestic
and sha lives on ithe Long Bay ... On
the other nand, if a men say hs is
going to kill you perhaps you could
alse ask, in all honesty, that you
hovon't got te run away. You haven't
gobl Lo run away but. you must ask your-
sc¢lf whether 1t allows yvou Lo pick up
& stone and lick rim down in the ciy-
cumsiancas,., it 1s a macrely for you.”

in this passage =h. judge sought tec relate the law to the state-
ment of the applicant made in his defence from the dock with
particular reference t¢ this segment:s

"Yean, «#fter me leave thare now, My Lord,
and go loock after the cow and come back.
When me coming back me seo Maas Leo,

the twe Donna a come. Through me have
to comz up a little gracde, dem never seé
me because moe have £ come up a Little
grade and moe hear dem pon ong noise say
dem must kill me today. Yeah, afier me
go up little now, My Lord, and the two
a2 we face to face, as him s<¢ me him
start tc step down fastsor wath the Bose
cutlas in a him hand and say him must
kill me today. Yaah, {rom me hear him
say that, My Lord, me¢ just tek up a

stone same time and fling it and me no
know which part it catch him. Me know

it catch him. Mo no know whick part it

catch Mr. McDonald. s know it cavch

him. At the same Lime Donna Powell ian

off and say Tambu ki1l Mzas Leo.

His Lorxdship: Douna Powcll run off and
said?

Tambu kill Maas Leo. By the time

Maas Leo fell, ohat is Doana, My Lord,

attack me with a long icepick, with

a wirc icepick.”

The learned tricl judge nad given the jury directions in
law generally and on salf-defence and provocatioen in particular
which were ccrrect and in the passage which Mr. Ashley found
cbjectionable he was offering commznts ss he was sntitled to do. It
was the prosccution's case that the applicant felled Mr. McDonald

3

by stealth; the applicaat in bis stalema admivied that
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Mr. McDonald and has party were observed by him bui they were
unaware of his presence. The comments of tho judge were intended
to direct the jury's aztention to the fact thacr the applicant
said he nad an advantage over ths McDonalds+ in that he heard
them speak and knew from what they said thav thzy intended to @o
him vielence. Theoy were thoen uvnaware of the applicent® prﬁsenée
and rthis advantags the applicant could have used to remain out
of sight unitil all danger to him had pass<d but he chose net to
do so and ccnfrontad them. This conduct of the applicant showed
he wanted a fight. The esscnce of self-defernce is that 'a man
defending himsslf doos net want te fight ard defends haimself

solely to avoid fighoing' R. v. Knock 14 Cox k 1. However it may

be viewed, this aspact of the summing-up rela to the incident
in which zhe applicant disabled My. McDonzald before whe fatal
injuries wore inflicied on his dauvghior.

On thg statement of the applicant the deceased atitacked
him with an ice-pick af*er her father had been dicabled and the
trial judge nol unmindful of that gave adoguatvs diroctions on
provecation ariging in those cicumstances in the passage axtracted
from pags 79 (supra).

In support of submisszions thau thoe rraal judge mis-

interpreved the ovideénce Mr, Ashley refirred o two passages one
already given from page 85 and the other from page 2.  in the
passage 2t¢ page 2 the evidence of the witness Donna Powell

was peing reviewoed when the learned trial judge saids

"... she was omphaiic when she teld you
that he stabbed at her the th

Leying to got away from him, That is
why maybe sho didr't gev siabbod.
Remembar, Madam Fereman and members of
the jury, whaen the witness is asked if
Donna didn't do anything, maybs the
witness thinks if Donna had hit him or
something liks thst. Can you really
imagirs somebody hit you in your chest,
stab at you with an iczpick and you
not viying to get away, you arua not




"going as a lamb to the slaughter.

SO0 you musin't think that whon she
sa1d Donna wasn'tdoing anyuhing,

she just stand up there passive,

sha must have bech trying io escape.”
(emphasis addzd.)

Mr. ashley in support of his contention isolated the last

~

sentence  completaly overlooking the beginning of the passage and

the gencral contexy in which che comment was made. There was
avidence from Donnse Powell that the Cocesscd itried +o LBcape.
We are unable to find any vicrue in ihis submission.

st page 79 of the rranscript the judge xold the jurys
Yero yOu ramenber he went on Lo &
long story about his kindnoss to
Msas Lae and all that., I am not
gocing to repeat that, Madam Foraman
and membars of the jury, becauso
1t has no bearing on tho case hare.
But, then, again perhaps  you can
considor it because he is saying
that bhe has. been so kind to
Mras Leo, hoving boon so kind o
hinn 1n his 1llness, he wouldn'h
do anything untowaid iLc¢ him. That
is thc highest I can put it but
that's a matter for you.”

This Mr. kshley submicted as supportive of his contention that the
learned trial judge "wavered in his dstermination". This wavering
he submitied added to tha confusion and confirmed his submission
that the jury werc not clearly direcccd. They were therefore left
in a state of confusion as .o hLow they should approach their duty.
A trial judge's duty in summing-up 2 case to a jury is to
communicat~ with the jury explaining the law applicable to the

issues raised on the evidence and review tne evidence in language

that the jury undorstands. The jurors in this 15¢ were from the

Ui
0
e

rural parish of St. Ann and as ordinary fclk they spoke the
language of che psople. The trial judge had o assess the level
of intelligence of the jury ané ensure that what he said was
understood by them. The languags the judge usod at times was
infzlicitous orxr unjudicial awkward and inclagant, but it is the
language the jurexs understeod. Words like ‘'chawing fire' are

readily undersuvood by the average Jamaican in the rural areas.
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Counsel is able to communicate in standard English and
at times in the language of the ordinary man. The ordinary man
is able to understand standard English simply put and clearly
stated but is cumfcrtable with the wxpressions in use in his
locality and 2mong his people. A judge in summing-up must not
indulge in a legalistic exposition of punciilious English but
in an axplanatior of the issucs involvad and th2 legal principles
to be appliad by the juy in clear elegant language that the jury
undexstand., I find particularly apposite this extract from the

judgement of Lord Chief Justice Goddard in R. v. Reynolds [1947]

~

32 Cr. App. R. 39 at page 40:

... in a leng summing-up, as this was,
there can nearly always be found some
arase or other in which the Judge
may have usad some varbal inaccuracy
which Ly no conceivable possibility
could have any cffect on the case at
all. in an appeal of this kind,
because it is an appeal against a
conviction of murder, counsel very
cften thinks that he is bound to try
to atitack the summing-up where there
is no real attvack to be made and
where ncthing has boen said to the
jury which could possibly mislead
Them, "

]

Mr. Ashley readily conceded that —he other parts of the
summing-up were impeccable.

This was en unccmplicated case. On the prosecution's
svidence ther< was an unprovoked attack on the deceascd, aftrer
her father had beon felled, and some Lwenty-six stab injuries
inflicted on her. On the defence statement there was an attack
on the applicant which he rusisted ard in repolling the attack
the decsasaed sustained the injurizs., The summing-up was full,
and fair and tha jury by their verdict rejected accident, self-
defence and provocatien. They accepied the prosecutien’s case.

We are of tho view that there was nothing in the summing-

w

up upon which we cculd ceoncludse that the jury were confused.
Thers was no miscarriage of justice. The issues ware simple and
the jury reselved them in 20 minatcs.

Application for leave to appeal is therefore refused.



