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Opxril 11, 12, 13 and May 36, 19394

VWRIGHT, J.A.s

This is an application for leave io 2ppeal against convic-
wicn and sentence of death imposed upon tihe applicant in the
Hanchesiier Circuli Court on February 5, 1991, for the murder of
GoGicrey Lindsay on March 26, 1390, in tha parish of Manchesusx.

Thais 13 but anothars example of rh~ all-~uoo~fraguenit snl

rmagroening incideanis of the wanton des xuctlion of hunan lives

TiioLlve endeavour w2 secure the immedlalr and anjust enricomman

by Clavaland Pommslls and Trevor Wallaoo, Godfr.y Liaasay puar-

Lmers wo whon Tosvor Wallacs had izssusd

Lhe area of dombaiy in whe pasisa of
Manchestor, &0 sboul 1:30 poe. o Marzh 26, 3990, hr. Lindszy

coove niy truck o Sombey and pickad up Toevor Wallace who



I

acgompaniad prya o2 pick up the yemns., T

y drove to hdope Props. .

Blue Mountains, where Reanson Pommells, & yvam farmer, and his

zon Cleveland Pomueslls awaited them. Thas txuck stopped in an
orange grove about three chains from the yam field and thereaftaer
whe yams wexn transported to the truck. C{leveland Pormells wss
in the back of the uruck xeceiving and packing the yams which
wore being paszed Lo him by Trevor Wallzce who was on thes grsund,

e

PAT

WiLtNRssaebh agy toat walle taus engaged they saw three men,
whon they dad aot know before, pass close to the truck and entzx
e pranga grove. Mr. Lindsay was chen leaning against an orang?
tree, The time was “hen about 2:00 p.m. Alihough the men weras
unknown to both withssses, chey obssrvesd Lhe gpplicant who was
distinguished by "liver gpocs® on his f2cs. Shorily after snuecing
the orangs groave, tha thraz men rusasd baok o the truck. Twoe ©f
when, including thn applicant, werse brandishing short guns and by
speuvad, “boa'l wmove."  The applicant Anld Trevor Wallacs as os
witness puts 1t “ln & ne "tomecn” and Kepl. waving his gun in such

& Lenner 8s oo cover bowa Pomaslls and Wallasce wio warse by thse
truck and Kannach Peommells who was taking yens oo the cruck. Tas

T o UG | ey g B ) X der g am g A7 - o ey A Ty ey Vi
man demandsd monsy but the witnesses sald they hao nons. The

iing to Wallacs in nls racy tongus, “Him

applicant chen, zccu
lick e down 1o 2 wme "tomach” and chen oushed off to My, Lindsay

WHo was shi

against the orangs tree. Wallace f21l1 baforc

the trucik chen o9 goi up end ran, Tne spplicant had araggaed

Wlellace from th=s back of the wruck Lo «f fronn while demnanding

nonsy of hiw. Just then br. Kenneth Pommsils, wnlle approaciing

]

whe truck, called ocurn o his son Clevaland, Tha applicant

chot Hr. Lindsay and the thres of tnew fied the sceue,
The evidsno: of Bamanuel Collins wisz of very formidablea
ffact alcaough ke did not witness btha killing. He testified

4

ne and the applocant wers wall Kng

] ES > P
SLARBR y(’

Thay ussd Lo work nogotasr on jebs cultivaliayg

yams .. e pab ohe Tike & about 4330 poia. on March 26, 139U, w

on whe way freom o £izld he sav the wruchk driveR by vrhe descenssd
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Lindsay in :the orangs grove on Hope Prop

ye. Yams were belag
lozded on wo che wouck. He spoke witn My. Lindsay, whom hs had
0. Known befors, ond passed continuing on his way heome. On ih=
wey he mnzo che applicant and two other men who wsre strangers Lo

Diki. The applican’ cams up ©o nin, took & clgarette from the

and askad ham f2r 8 laght. Hex:t, the appli-

agked nim "if s Dread truck up <0 wep there.”  He cold nan

et BN naoasocr of the vrio enguired whelhser 1T was an orangs

TrXUCK, Lo wiich ao replisd that it was aot an orange truck ii was

-

a

o yam cruck. The sppilicanc and hig cooh

when hurried off up
waoe nill odn the dirzection of the wruck.  The Lwon questcions asked
2 this wionssg 10 cross-axaminatlion aveked the response chat uhe
applicant had aoe z-ached the orvangs dgrove at the point w

maet bub he was

The wit n from the scens wo the

Ty

Uilliemsfield Policsn Stavion where he mads

a repocit to Deteccive

U1

Constabls Barringtoon Daley about 5:040 p.m. Datective Dalay

vigloed che

where ha saw che body of the decsascd Liadsay

on iis

Lruck. Blood way fiowing from a wound

LagLon of tas righu shoulder. The body was reamovad Lo

e Manasviillo

wal where death was prenfuncsed.

T e g S ey SR B . O
aoes aol digcelose W

applicant wWis

Liowas nov welsl July 13, 1950, taat

Detective Dalay rag@ived informabtion whioh lad him to toe Aall

e applice

was pointad ono Lo

him, te the applicani and ainiormed him
of the murdar of Godfrey Liandsay in whiclh the constabls had
informacion that the applicsnt was iavelved, The lacvcer made
no reply. He was tvansferred by nignt o the Porus Police
Lock~up and thance o the Mandevills Police Lock-up whers on an

iGentificacio conductaed on sugust 4, 1920, he was idean-

tified by the wiinzsses Cleveland Pommslls and Trevor Wallaca.

b}

Thoreafter, on vhe same day, he was acraested and chargsed by

Dotective Constable Daley with the murder of godfrey Lindsay and



-l -
upon being cautioensd, without any taraes ., pronise or inducemens,
ae responded, "S0 what ‘bour the other woP",
His dafznce was prasented in whai may now bs proparly

callzd the Jamaeican siyle, that 1s, an unsworn statement, wnich

s

sant whas:

L don's Xill any man. i don'i murder
any man. i don't know anyihing about

v 3

Afcer & summing-up which lasted for 1 hour and 54 minuc=s

whe jury retired £fo0 4 minutes and returnsd with a ubanimous ver-

nict of guiliy es charged,

;v..

Three guounds of appeal were po

ated in support of tuis

Application. fivst ground complarna:

e sumning-up laczed a raferance
x fact that judicsnal CRPELLERCE
1OWR LhET nmiscarulad Gustics
vaooccurred as a wi misvaken
shificacion;

=
3

{b) “het Lhe warning on .
cauLLon an dealing with

‘”@nch was blunted by Lain com-

=8 wads by the le&xn@d Lrial judge,

The second ground coriticises the conduch of the identification

capital murde:

1‘“

includad in the guidelines govaeirning visual idenvcification

evidencs L8 a sraal tudge vefer we the fach

judicial

tnav niscarriages of justlca

Ve rasuli from wmistaken adencificarlon end a failure to
comply with tnisg reguiren=nt has besen regardsd asz a facal flaw
o

resuluing iu coavieilong beling guashad. (bue 5.C.C.A, 83, 85,

/%1 R. v. Davon Laidley et al iuareporisd: delivered lsv April,

r§>

1993; Thomas Palmexr v. R. P.C. Appwal Wo. 44/30 deliverad

3ra February, 1952; Junior Reid v. R. (19691 3 W.L.R. 771; [1590]

1 A.6. 363). Howeaevers, insofar as Jamaica 18 concernad the Privy
Council has now accepted that it is not necessary for judges Lo
give such a direction to jurorvs. Thig was the decision of the

Board in the rzoanit case of Desmond Amore v. R. [unreported]
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P.Co sppeal No. 5/93 deliversd 1S5th Marcch, 1994, in delivaring

vhae opinion of “ha board, Lord Nelan at page § saird this:

one furti
.o which "nﬁ
ore leaving the
330 of the reporn:
: of axplaining why =

Ollvwx Whylie nust bz allowsd

st i
ACKNGT HalGd

the Reid

L”ﬁ“‘pS nust
3. L1t occurs

in the

Judgz farled “o 4o was wo
i tnat visual ovidance of iden-
tafication 1s a category of avidence,
which oxperisncs hes shown iz parti-
cuiarly vulasrable o 2rXror, errors
r particular Dy h@nagu and impres-—
sive witnesses and thac tihds has been
victions., "’

i fof

38
xnown o rasult in WITNG COnv
(smphasis added)

g woras raflecc ciie fact that in
el Ireland wrong convicitions have
en Known o occuir as @ result of
tlentification avidancsa, But it
wed by Mr. Kuldip ngh thac
no yecord of any axm“law oCccur-
Jamaica., The poin. was touchad
. e later case of Dal 2y v. The
i k¢99u, #2aC, li/ wWhoere Mr. Jolnss
. Coy, wWho 2Prasaan’ i wha Crown
Lhat case ahd this, o8 guoted at
of Lheo r&pmwt as & i ]
whats

ALY

18 nO nRistory

Shere 18 ia En ldnc.‘.p
a migcaLL;ag@r Qf jra

on, end it woulu jae
in Jamaica o wall
has happened alss

‘ 12 told wheir Lovadships that
A ratament thus avcribuiad ©o him
caflag what was said by Zacca C.J.
{who we gitting as o nanber of theix

37 Board) during Lhs chMC% of
nua¢~hqo in th%“c cix GRS LRNCSS
; Lhdt s
maKiig
ptelc) ta &kpmrlch& of anjustice
cocases as a rasult of mizcaken
aficacicon.  Such a refcorence would
n unnecessary and ipful.”

. - \’} L“

This dacision, thercfores, supplics the complete answar L0

therz: had bean this omiszion,

whe complaint in ground il

Further, ths dzclsion underscores the face that a swmwing-up s
ot a dissasriation on the whole law. Reathay, it must provide «ho

jury with the necsssary equipment to resclve the issues which are
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left to them for “halry determination and while avents in othern
Juraisdictions mey be of interest, if they axs not relevant «o the
jury's functions, than they @ire indeed unhelptul and should be
omitted,

-

Ground 1{b) of the grounds of appeal is founded on <ho

zepacts of the divachions on identificaiion at pages 137, 155

snd 163, mae cricigism being that the diraciion on the naead for
cauiion was asgsiovad or at least blanisd by the Jjudge's commanis.

The passage at pagns 137 to 138 is as follows:

har hand, you haard
nding vhat iansofar

) o out oL
Was . o, hamself, =
Mhubn*i he was shocked wh
s R an, who he 13 8¢
wikth this gun and
Fa @avan wenl as Lar
ad alroeady. bBub, nembaers cof the
need o use your commcn-sense end
&g wall bacauss oven though the
?al aca, did say all ithe
zssed upon ham by da2f
8 baing mistakaen,

: counzel
aid no, he
L8 not bring mistaken. Thel is the sanse

MAN, 8 il

You may have soms axger” 2
you, some of you may not but i
CAGHN WhAars CLIoumst ,xnm.s s0uC
whoch confyzonted Mr. Wallace can have,
aprxre from the affect than 2as admicted,
1 RN &lso nQVw L OppROsi : et On
him. 1% could have tha affact that cthe

L = of tha parson wid 1 e Was con-
that mvr:n.mg and woo did this act

ol hilteing him co » ground with
W G wity caused nim o have Lo come
ne frankly adnit thse abluiicons that
a8 S he unda2rwani, somaona Like that,

you ilant's

wall say hat his 23

lmpr\umfmn, his riguie, hi pictura, would
bacoms inaelibly imprinted on iy, Wallace's

nind . i
‘C .

is a face thai maybs
of che moment, yow may wall ssy, bhe might
also, wgually, aave not forgs - But
that i3 2 matter which is gatirely for you
as to what view you take of, not only of
Mr. Wallace, but of Mr. Pommalls as wall;
bacause L have Lo be going very carefully
through their evadence bacauss it is
througn their sevidence that the prosecu-
tion seoks no establish the circumstances

u'ﬁoanulng the killing of Mr. Godfrey
L.‘.muavﬁ

the agony

The impugned paszag: at page 155 1s underlined in the foliowing

axiract from pagez 155 to 15&:
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wiber what 1 saia Lo
It rmust have boen a
>e, bul eqgually bals
he samg way, as in
EONS, it night shui outr w©hal

you in this
fxightening
wonad with

O many pex-
minds, out

;"trmemory vhe event, because of the
frighooning ﬁaLurg of tne exparie as

o cruzs then to complaetely forget the
facn o features of thesa paerscns inclu-
ding accusad, ong of whom they are
saying was the accushdu i omight equally,
ag woll, always have the opposite effect
of 1ndelibly imprinting on theiy ninds
“he faccs Of Lasse porsons andg Lo LNis
cags, whiore are things to commend the last
suggeswion that I am putting forward and
why do £ say this, becaus= iha accused man,
you can lock ai him. Loor e him, and you
i yourselvas wheths ils is not
with what oaa af the Wwitnessaes
ok 1t was Mr. Wallace, that ne
on the parade bacaugs he was
| e had this livar mark, what
, 3 a liver mark, and it's my duty
te Lzil you this: A peculiax fzature on
an accuscd person, of sone m”rk” can aid
teual ifdentification oI Lﬂc purson,
L8 nothing wrong wich tha
; fact, it is ong of mha factors
towards idencification of sone-

allegaed ©o have baon involved
y dd"’”';'

,ﬂ.u.a Cas

ticular crame., IE£ b

have some peculiar feavtuxs about tham,
and in this case both thes? wiitnesses are
saying, Wallace snd the young man Lhere,
Powmslls, is that the accusad had a liver
spof on the side of his face which would
esisted them, you wmay wall say, in
fying him, apart from any other
‘ that h might have had. This was
daylig,,o Whether iv was 2:3%, 3 o'clock,
4330 ov 5 e‘clock, it was 3_"11 daylight
and in ithessa circumsfancaa, rhe distance
couldn'® have been closer, you way well
3aY. 4in the cass of Pomaalls. he was on
che back cf the tyxuck and you may well

Crow what young man's cvidence, as
h; objectad, that ho was paying
ntion ~ careful attention o
n, including the accused, not
» they first passed by the truck
is has said, because he 1is
saying vwhey passed close to vhe accused
in panvicular pass close ©o the truck.
On the same s.de they passsd on was Tha
S ANE le: they came back on, thas cime,
; Tunning.

avidence @8 Lo the sort of ailtten~

ho was paying you nay wall say was
~d up by his unchallangsd evidence
ow he descraibed the desss of the
>vis, short pants cut off, cut
v:8 below the knee; tha accused
had on a guernsey and that iz alsoc sup-
ported by Mr. Wallace's evidencs as t©o
how ths accused was dressed. The
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ne dascribes as nol. white, a more
¥pe a waite, mora crsamnish and he
se:lf, Mr. - young Pommalls, at the

: track, about chres feet from
tine truck and Mr. Lindsay, when
the accused who was poeinting a
¢ about anotder one and a half
DWEY S0 e puts a distance of about
=znd & half feet; bvazlug in mind that
he s also aescribing how tho accused was
swinging the gun from sida wo side,

ol
A :;,J “
L

young man, if you sccepi his avi-
ou may well ask yoursalf whether
Klj nad tne opporiounitvy for some
teg, as ne puts i, of observing
aking place £ T three minutes
accused and the of twe men
thﬁ bushes, that thoy caws running
hovery long. 8o, ¢given all these
1f you accopt wher, “he distance,
i ng, the peculiar feature of the
accusa2d man, thoe period of ns fox which
ke was cbserving him and the very nanner
in which he has dcscrib@d » graphically,
you may wsll sy, what was ;akinq placa,
you nodc:d Lo ask yours Qlf tLhat given his
gvidones, how did he striks youv

If hin shruck you as & htuLnIuL aﬁd reliable
witnness, then it is my dusy “o well you
thet in thoss circumstcances it is a mather
for you as vo whether facad i the situa-
tion he was faced with thah zfternocon and

! evidaence, hae doas siyil you as

: e sort of witness on vwhose Lesti-
NOwj you can safely rely uphnp who&@ testi-
nouy yeu can safely accapt determining
Wi hm has made a pOakaV” idaptifica~
whis acguga2d man snd nade a posi-

W@

wive ““0*11f&cauioln of this accussd man
i eiroumstances whars he L3 aot being

the warn-
accept RIS
e upon whiich
ot safely act in coming Lo your ver-
alct in this case.®

mistalaen; despite that, despd
‘ 1 gave you, £ you
then that iq evit

“he final passage as racorded at page 183 reads:s

"He changad his shirt for a brown and
wiiite styuiped shirg, but despite that
the wiinssses came on the parade and
=G him out without difficulty
nd you nee ad Lo ask yoursclves, given
& that elapsed, had 2 circum-~
prevailing at that tima, have
been of such nature as te indzlibly
print on thess witnessas, picture
which no doubt might have haunted them
through thesse succeeding moning; as Lo
causs them to have no difficulity in
pnlqwx 3§ out the accused W22, who was
the suspect on the parade.”

Taking the last passage first we make the comment that

the harm complained of could not possibly neosult from thac
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dizvgction for indacd that is the guestion wiich which the jury had

o grapple, thent iv, dad the witnesses acguirs a good picture of

so
LY

e features of the spplicant and carry *hal picture in their
minds up to chae time of the confrontatnion on the parade so that
they could mateh those features with those of the man cthey idan-
tifi1ed? That is ths question that thg jury must resolve as judges
i thie faces; $o 1t can do no harm o rzrind them as the learned
Judge did.

The divections complainsd of on page 137 have to do with

the withess Trovor Wallace as th

g
A

first paragraph on that paga

PUow,; the ability of witnesses to recel-
@ incidant and to give nn account
of it before you will vary with the abi-
ity of each witpness., Lt's o natier as

s the witness strikss youa.
Ltand Pommells, how did hs strike
heard conmonts by Crowan Counsal
spears 1o be a very intelligent

It is difficult o contemplate a more balanced presaentation of
zhe relevant aspacis of identiircabion wivich the jury had to
consider than is set oui in the passage at pages 137 to 138
{supra). The learned judge put clearly before the jury ithe
opposing contentinng of the defence and the prosscution and laft

the decision to thams

o 18 a matter whicn sntirely for
you as Lo what view you taks not only of

Mr., Wzllace buo of Mr. Poma:ils as well.”
The passage at page 155 begins with an sbvicus reference Lo the

earlier direction al page 137:

"and remember what I said Lo you in
this regard.,”

The learned judgs was obviously being very carefnl to ensurs that
as the swming-up progrossed the jury ronained alert o the neod
for caution. zIn substance, he merely repeated what he had said

at page 137 and then gave guidancs to the jury on the determina-
tion of the guistion of the acceptanca of the evidence of identi-

fication.
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That ground of appeal is singulsi:ly uameritorious.

The second ground of appsal whicihi criticises the confuci
of the ideatification parade in two respuacis is clearly a non-
starter. The ficrst area of complain:t is based on tho mistaken
belief that the rulas for the conduct »f identification parades
in Jamaica are an all respects idestical with the English rulas,
which 18 not th2 casa., The English rulas do provide ithat:

"Witnessas shall be brougnh in one at a
time. ILmnediately before the witness
inspeces the parade, the identifica-
Laon officer shall tell him that the
person hae saw may or may no’ be on
the parade (see Rule D 14 para
14£-~-49 u“chbﬂlu Criminal Pleading,

Evidencr and Praciice [1992§).
i Emphasis supplied]

Ln Jamaica, the conduct of ideniification parades is governed by
rules publishaed in the 1939 Jamaica Gazebitc and thore is no such
raguirement as the portion underlined (supra). The criticism i3,

thereforn, clzarly misconceived.

The second araa of complaint relates vwo the trsatment of
he "liver spots” on the applicant's face. Claveland Pomma2lls,
whe first saw the applicant from che vantage peint of the edgs

of the back of

wruck, said, "I sca !

P

if face and liver spotis
all over his faca.” The applicant passad the truck at a distance
of about twe Lfost. Within a very shori while, about three minutes,
he returned and came within 3 feet of t¢he truck and contronted
the witness wilb “he gun. When the witiess saw the applicant
for the first tims his observarion was rot affected by the alement
of fright because there was no gun in sight. So there is no guas-
tion that if nhe saw the applicant so clos: o him he would bz able,
a8 he said, to s=2¢ the marks on his facs,

Cross—oxamination of the witness at page 38 regarding ithe

identification parads was as follows:s

"O. This man, Trevor Palmer, he was the
only one in the line witl
his face - liver spots?

A, o, sir.

. You had other men in the line with
livaxr spots?
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A,

'z
)

Purther pressad,

oy

Yo

A,

A,

(v

~]lle

;:’.9

I didn't, as I see him ¥ know nim.

e

&H1L right, listen to me, I am putting
it ©o you that this was tha only man
in the line with liver spois on his
face. Isn’t- that so?

Hot that I know of but I know him and
i know his complexion.

You know him and you know his complex-
ion?

Yas, pir, as 1 sald.

You say you kunow him and you know his
comploxion?

odon't know his whersaboutns but I
koow him ghe fivst tins I see him.”

3
he said at pages 41-423

And him stand out ameng thae other men
dem?  As you look on him, him look
different. from the othar men?

Yas.

Righty

Yaus.,

Pilus whe spots on his face, the liver
mark?

Yoan and bis complexion and his body
builit,

What ~ you keep talking about nis
conplexion.

Baecause I know his complexion, sir,.

Viail?, wait the judge has to write.
Ei8 LCRDuBHIP: "I KnoWoe.."

You would say his complaxion look

like some members of the jury?
Look on the memders of whe jury.

I saw hinm already, six.

Look on Hisg Loxdship, and then you
can look at me, his complexion can
look like anybeody in the couri here?

A
t

28, it can easily. Mors people
out +he road but I know him, sir.”

it is apposite o comment that the mer o take part in the parade

were chosen with ilie assistance of one Fiizroy Parker who under-

ook that role at the request of the applicant when he was given

the opportunity

to join in the selection.
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Trxevor Wallace's encounter with the applicant was more
traumatic than Cleveland Pommells'. He did not have as timely
a view of the applicant as did Pommells when he passed the truck
and went to the orange field., When he next saw the applicant
the latter was holding the witness in the front of his shirt,or,
as he put it, "in we 'tomach.” At that time he said, "I see a
scrawl over him face, is like a liver zspot." Concerning the iden-
- tification parads, he said he did not s2e anyone with "liver marks"
on his face and that the applicant was neither the tallest nor the
shortest man on the parade. A portion of his cross-cxamination at
page 92 ran thus:
"Q. When you go to the ID parade, you
se anybody with a mark like that
in him face or he was the only cne.
A, No, a him mi 4id a look for, saxr.

Q. Did you see anybody in the line of
ihe men?

A, Ho, six. 1Is him mi was locking for.
A i him that day."

Here again it is abundantly clear that the witness knew who he
was looking for to bes able to identify the suspect.

The criticism was that the learnzd judge did not warn the
jury of the danger of the witnesses pointing out the applicant
because he had the "liver spots”. Identification evidence has
assumed great importance within the last twenty years since the

decision in R. v. Turnbull (1976) 3 All E.R. 548 and is now

included in the special category to which special rules apply.
.Special features of an accused person are factors which commend
the acceptance of identification evidence. A person with a dis-
tinguishing feature such as this applicani has who engages in a
criminal escapade xuns the risk of being Identified by that very
feature and can hardly be heard to cowmplaic if, in fact, he is

identified by the aid of that feature., Having regard to the

short of a mask cculd hide him from detection. What if his face

were severely pock-marked, what would the identification officer
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be reguired to do, short of masking him? Such a course would
vender his identification very nearly imprssible and would not
be in the intexrests of justice because what is indeed a deficit
in the criminal would by official action be converted into a
criminal asset! He would now be fres to offend with impunity.
We were referred to cases from Guyana which would tip the scales
in favour of the criminal with distinguishing features but we are
not persuaded o adopi that course. In considering the fairness
of the identification parade, it is of paramount importance that
the identification was made on the sirength of the unaided racol-
lection of the witness and in this regard we can find no fault.
The portion of the directions to the jury at pages 155 to 157
(supra) shows how itie learned judge deali with the matter and ws
find no fault with his treatment.

The third ground of appeal which seeks to challenge the
classification ¢of the murder as capital murder was not taken
beyond the stating of the contention which rxeads:

"It is submitted that the evidence does not
beyond reasonable doubt disclose a case of
murdar in the course or furtherance of
robbexry, since the assailant, although he
askaed the decsased for monzy, did not in
fact rob or attempt to rob the deceased."

in fairneszs to Lord Gifford, §.C. he finally capitulataed
©o the force of the evidence which makss the murdsr evidently
one done “ia the course or furtherance of robbery" and as such
capital murder under section 2{(1)(d4)(i) of the Offences against
the Person Act.

Apart from those criticiswms raisad in the grounds of appeal,
we have satisfied ourselves by a careful resading of the summing-
up that the lesarned judge gave correct directions on the issue
of visual identification which was the live issue for the jury's
determination. He dealt with the need for caution and the reasons
rherefor as well as making a detailed consideration of the oppor-
tunity which the witnesses had for observing the applicant. He

also congidered, as the circumstances waxranted, the conduct of

the iden:tificaiion parade.



It was really

(a)

(b)

{c)

~14~

the avidence of actual shooting and
+he attendant circumstances as
related by Cleveland Pommells and
Trevor Wallace;

the evidence of Emmanuzl Collins
which rules outa plea of alibi;
and

the remarks atctributed to the appli-
cant on his arxest, cthat is, "So
what''bout the other two.”

in none of these areas was the case for the prosecution

2ither by the inzffectual unsworn staiement made by the

or by any failure inhexent in the evidencsa.

We accordingly refuse leave to appeal and affirm

conviction and claggification as capital murder,

an uncomplicated cas< consisting of:

affected

applicant

the



