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This s an applicat.un by Alva Nugent for ledve to appeal
nis convicuion aidd sentence for the uifasasce of wounding cne
Clive welson witlh incent Lo do haw goievous boaily herm. The
mavcer was hewsa aw cthe Uo, Hacy Circuic Couxv on wie dich Mey,
1391, veforve Punvon, J. and & jury and tie applicant waz
sentenced o Leven yeulrs inpriscnnenc sy hare labour, Toe appli-
Caulion was npewrda on Lhe 27t ana Zotn July wiien the applicacion
agyaingt convicoion was refused anc leave <o appeal ayainst
cenvence was grented,  dentence laposed was selt asiue anu &

AT

gentence of [ive yeauss substituted. We promised ©o put ouxr

reasons Lor B0 4oLy An Writing, «nd il we Now U,
The facits can be simpiy sev ouc. v, Welson and lhe

ns and wevh culitdivaite farng but che applicany

Gpplicant are cous

alego rewy yeabs., ol some came Mr, delson had been bocvnered by
clie presence o the applicsni’s goats tyrespassing on his Lariy,
gaving and desuroying his crops. Unable Lo conciol this nuisance,

he cut vhe thnroac cf one of <iie gosts and iz his way home informea

che applicanc of Uhis acv. The applicani. showed uisinteiest

S0 Mr. Nelson continuet Lo his heme, While My, Welson stood in
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‘

Lhis yard, nowevern, tne applicant came and suddenly dealt hiim four

chiops with his machete repeating, “Tinis for the goat, this for

.

the farm." He alsc sard that he was going to leave Mr. Kelson
for "John Crow o eat him.” Hr. Welson wag unarmea and received
severe injuries wo both hands.

The applicant in an UNSWOIN statement said chat he saw
My, Helson pulling Lis dedc goat and that Welson threatened to
"RA11 hiw like the gouat® anywiere he cauchi hiwa. The applicani
further saiu tihab he was on his way vo <he Police Hcatcion and
because of tne threats he hau veceived he took his machete with
him. On reaching Mr. Welsun's yard, HMr. bHelsgon ran cut with

machete and & knife o anjure hiuw and he bhad to chop Mr. Welson

Lo prutect hinseli,

©

11

ot

} PUANEXY derence was lhat of seli-uefence,
Mr., Witter filed four grounds of appeal. Iin Ground 1

ne cowplained that the wirections on seli-defence were

inadeguate, his thoust belny the daivections tne learned trial

[}

judge gave on the use of “excessive fowcee" and further or alier-

nacively that tite juage's concentravion on tiie rival versions cof

)

vie parcies cbscureq the yuestion of the use of excessive force.
Grounds <4 and 2 can pe counveniently taken together as

they atiacked the lesrned wrial judaye’sz analyuis of the evidance

a3 migleading, in parvrcular chat he falled to divect the minds

of the juvors to uvhe individual injuries and/or any reasonable

inferences that could be avawn [rom tihe nanner of theiy inflic-
Liong e.g. chat the applicant's regponse oo percelived danger

WaESsS not excessive.

‘

A to the firsl compiaint, Mr, Witter points <o the fact

that the following directions wexre omitioed:

1

oo i person uefendiny himself cannot
jeighn Co o8 nicety the exact measure
of his necessary defensive action,
oooin a wonent of unexpected anguisi
(the spplicant) had only done what

fie honestly and instinctively thought
was necessary that weuld be most
potent eviience that only reasonable
defensave action had been taken.”
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These views of ithe defence of self-defence were expressed by

Lord Moxris of Borth-¥Y-Gest in R. v. Palmer (1971) C.A.R. pp.

223, 242,
The learned trial judge, in dealing with the uestion of
excessive force, had this to say at page 7 of the irxanscript:

"At the same time, Mr. Foreman and nembers

of the jury, i shoula tvell you that where

excessive fource 1s used, the act would

0ot have been done in self-defence. In

decrding this guestion of self-defence,

you have teo consider the extent and the

natyre oi ine force usea on the accused

agd Lhe force used by lhim to repel 1t

AS 1 say,; 1f excessive force was used,

that would not be self~defence. in

deciding whether ic was necessary to have

used as much force as in fact was used,

regard has to be had to ail the circum—

stances that exisced at the time,”
Again at page 12 in his directilons as to the verdicis cpen to
them he reminded them cf the applicant's statement that he was
attacked ana said:

"...if you have any doubt about this
litcle area of ithe case, not guilly
would be the verdict, because if
Mr. Helson is on nis way out of his
yard to atiack or to even give
Mr. Wugent the inpression that he
was goihyg to attack him, Mr., lugent
would be well within his rights to
use his one mnachete and inflict
wiratever injury necessary Lo vbrotect
nimgelf, even kill him, and he told
you that in his defence, he had to
chop nim and after he chopped him
he just lefit and went to the station.”

in this case seli-defence was raised by the defence. Xt was

part of the defence case thac boih parties had a machete, albeit
the injured man was, in addition, armed with a knife. The appli-
cant gaid that he was under attack and they were egually armed.

My, Witter relied on Regina vs. Clovig Burton (1587)

S.C.C.h, 33/8% datea l8th February, 1987 {unreported) to support
iidls point, as in chat case Carey, J.h. recomnended the use by
judges of the directions in Palmer's case (supra) and relied

on by counsel. In Burton's case, however, the parties were

thac case,

Fh

uneéqually though lethally armea and on the facts o
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unlike this, botn adiitted being armed thus the crux of the case
for the defence way whether excessive force was used in the

circuimstances. hAgain in Reqina vs. Shannon (1560) 71 Cr. App. R.

192, referred to by Me. Wicter, the applicant was armed with a pair
scissors whereas the deceased was a powerful man but unarmed.
Agailn, the mactter was declded solely on wiether nore force was

used than was reasonably necessary in the circumstances. In

this matiter the case for the Crown is thatv Mr. kelson was unarmed.

b

T

P

s, therefcre, our view that in the particular circum-
stances of thiis case the directions given by the learned trial
Jjudge were botn appropriate and auequace.

Mr. Witter sought te reinforce his point by submiciing
that the learned trial judge's concencration of the rival
versions would tendu o encourage the juvors to take the view
that once they made a choice their task woulc be ccompleted.

This is what the learned trial judge said av page Uz

"You bear in nind that you can only convict
the accuseu man 1f you belisve lelson and
if you reject Wugenut's statement.”

Also at page 12:

W

if you believe Nelson, and disbelieve the
accused, the verdict, guilty. ZLf you have
aoubis about the credibilivy of dNelson,
not guilcy. If you believe the accused,
not guilty. You remember the case rests
on the credability of Welson. If you
believe him, guilty. Lf you don't believe
nim, not guilty, in doubt about nim, not
guilty.”

it needs no yeiteracion that ic is the duty of the Truwn
Lo prove ius case and in any case where self-defence arises it
is the ducvy of the Crown to disprove it. in this case the isste
of self-defence rested on Helson, as he was the only Crown
witness as to facus, whether he had satisfied the jurors so cthat
they felt sure that he was spesking the truth thereby disproving
ithe fact vhait he was tne attacker and the applicant the defender.

Urice they believed Helson then self-defence became a non-issue

and tle element of "usec of excessive force® would be irrelevant.

of
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That was the thrust of the direcitions of the learned trial
Juage and it cannot be fauited,

Counsel's next complaint was that the learned vrial judge
failed to remind the jurors of the injuries, their severity and
alert them to possible inferences to be drawn. Counsel cited
as an examples

"oootchat 1f the most severe of the injuiies

was to the right hand and/or was the las
wo be inflicted, ihe circumstances would
support the inferences, variously that
the Complainant was armed and/or that the
Applicant's response Lo perceivet danyers
was not excessive,”

The Jearned trizl judge spoke of “inference® thus (p.3):

"How, under our system of law, I have to

Lell you that having ascertained those

facts which: have been proved to your satis-

facticn, you as Jjurors, are entitlea to

draw reasconable inference from those facis,

tec assist you in arriving at a decision.”
fthis was sufficient, in our view, for the jurois to find that
the only reasonable inierence was that the severity of the
injuries te the right hand was consistent with an unarmed man
holding up hLis hand in a pogition to catch the instrument o
thwart & blow.

The learned trial judge explained that he did not intend

to repeatc the evideuce in detail, the cage was simple, short,

having one only witness on each side as to facts, and the hearing

3

completed by 3

LS
£
v

G0 pom. of the same day. There was one live issue
which was that of self-defence and the facts, he noted, weve
fresh in their minds. Mr. Wiltter conceded it was a short case
and it was unnecegeary for the learned twrial judge to recount all
the evidence save the injuries.

We are of the view that, un the circumstances of this case,
there was no necesslity to recount the injuries in detail. The
Jurors were present, they saw and heard the evidence of the
injuries and listened to addresses from boil: Counsel. We are,
thecefore, unable to ssze how & failuve in this regard becomes

nisieading.
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There is no merit in any of the grounas. Icv was a straight-—
forward and simple case where the sole issue was that of self-
aefence, The learned trial judye carefully and adequately
explained the law ta*the jurors in his directions and left all the
available verdicis cpen to them in an equally simple manner. It
was a guestion of who they believed having seen and heard botn
witnesses. There is nothing to be disturbed and we refused the
application.

Finally, Cocunsel ccmplained that the sentence was manifestly
excessive. The evidence of character in respect of the applicant
was very good and the learned trial judge indicated he accepted it
The evidence showed that he was a young man cof twenty-two years
with no previous coaviction., He was industvious, illiterate, and,
as the evidence showed, unlike the young men of today he farmed
and reared goats. His cultivation was chopped down ang his goat
kKilled by the victim - hLis own cousin -~ and he was thus deprived
of his livelihood. He was hardworking, quiet, and as the judge
accepted, a sinpleton. The clear inference on the facts is that
he was sericusly provcked and he reacted.

Tne Jearmei traal judge, in sentencing him,; took note of
the prewvalence of the offence and said that tihe sentence was one
that would be a warning to cther youny hen who would wont to

"flash machetes®. He then referred to the applicant as of a

v

*violent nature“ - slightly in contrast to his acceptance of the
applicant as "quiet® and a “simpleton®.

in all the circumstances cof the cuase, it was not a matlter,
in our view, in which the sentence needé be punitive, and, taking
everything into ccnsideration, the applicant could be unfairly
regarded as of a general violent nature.

it is our opinion, based on these factocs and the
character evidence, that the applicant is a person capable of
rehabilitation and accoxdingly the sentence was set aside and
instead a sentence of five years imprisonment ai hard labour

substituted tc commenc.: on 20th Fekruary, 199%2.



