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ROWE P.

On the night of June 28, 1988 Trevor Cleary, 21 years
of age, was shot and killed along Crescent Koad, St. iindrew.
At a trial on October 29, 1990 before Smith J. and a2 jury the
applicant who was found to be 22 years and 11 months old was
convicted of the murder of Trevor Cleary and the sentence.of
death was passed upon hin.

nlthough a4 warrant was issued against the appiicant in
June 1968 he was not arrested until July 17, 198S5. fhat accounited
fbr the delay betwoen the death and the tyial.

Garfield Cleary, the brother of the deceased was the
only eye-witness called by vhe Crown. H» testified thiat he was
at his way-side¢ shop atc 11:30 p.m. on Jupe 2o, 1988 when
Trevor Cleary came on the scene and they had a conversation. Soon
after the applicant known to bhim as Sinners ané anctbhaer man known
as Bootiw approached. They cnguired of tho decessed for the where-

abouts of his friend. Trever Cleary said he had ne friend. Just



then the applicant and bootie wach drew & gun. The witness in
alarm called out that Trever Cleary was his brother; held on to
Trevor and walked with bim some distanca from che men. The
applicant called Trovor Cloary saying he wanted vo talk to Cleary
but. when Trevor Cleary want to where the applicant and Bootle wera
they attacked him. Both men began to kick Trevor Cleary. Bootie

sgarched him and removed a knife ond waller from his pockets, than

they bagan to beat him in his hoad with the butts of their guns.

This deonc Booti« "kind of caswd off" and the applicant
pinned Trevor Cleary against a light post and the applicant
standing at a disrance of about 4% foeer from Trovor Cleary, pointed
his gun at Trevor Cleary and fired a shot which eantersd his raight
cheek just above thoe right cheek bone, went through the bones of
the face and lodged in the left side 9f thi back of the neck.

There were powder burns around the wound which indicated that the
muzzle of the gun was haeld three vo five inches from the face when
the bullet wag disgchargwd. In the opinien cf the doctor a persen
standing J fect away from another with outstretched arm could have’
fired the shoi. & large calibre copper jacketed leoad bullet was
recovered by Dr. Clifford who perfcrmed the posimortem examination.

The applicant gave sworn evidence in his defence. He did
not call any witness.

Un bis version of the events of June 25, 1283, he and
Bootie were together on Crescent Road when he naw tihc deceased whon

he addressced 1n this wannel:

o Y

Trevor Cleary, you know that mi
baby~mother soon bave baby and
1 not werking cor deing anyihiang,
I would love yuhn put down mi
name on the woik peper.”
it appears that & conuraci for side-walk repairs had been
awarded by a government agency and that Trevor Cleaxy had got a

piece of the action. According vo Garfield Cleary, hiis broither

had no control over the work buit had been smployed to co & specific
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On behalf of the applicant it was urged .that tbe trial
judge only told the jury about tha possible verdicts of murder
and manslaughier and did not direct them in re¢lation to an
acquittal. Counsel’s attention was drawn to the direction given
at page 93 of tihe Record as the final daivection in the case where

he said:

u cn Lo sayy too, vhai if ycn
rhat although the act was
dwrul ~ Alitting thae man with
thm gun - but find that no sobey
STX x”ﬁanulle purson would have
realised chat by doing so, they
sre putting the decessed ai sone

iisk of harm or danger, tLhen i
would be Openll Lo you o say that
the accusaed 1s not guiley of any
offence . "

}a—;a
I—‘S@

Indeed the trla}‘judgg had given a similar direction
carlier in his sunming-up obut the significance of the above
passage is that it containad tha very lasi words the jury heard
before their reotircemcnt. ;

Ground 3 complained that the Jjudga erred in advising the
jury that i1f they found that the appl cant causa2d the death of
the deceascd by accident thay were ©o bring in a verdict of man-

slauqhtar. The term "accident”™ was used throughout the trial as

Cal

2 opposite of "a voluntary aad deliberate act™ and the trial
judgé Was AL palns to explain want D mesni by accident in ihat
sense.  This wiil be soen mcfﬁ cluarly when we come Lo consider
grouna 4. e hold thaw itywés nor nocessary for the trial judge
ﬁo'giva anj digacuiwns on dégreeﬂ of negligence as would
appropriate in a chaxrge i@r manslaughtor arising in a runn.ng down
Cas&.

We turn now to 'ground 4 in whicn the complaint was that
in applying the cbjective test the trial judge failed to explain
to the jury that_it.is the statc of mind of the accused which is

important and nolt that of the abstract rcascnable man.



At page 7% of the Record when the trial judge was ex-
plaining the swveral facecs of the offence of murder he gave
explieit dirccoricns on how a jury should spproach rhie issue of
intention and in so duing be ¢xprossly rold them thev ic was the
watention of e sceusad himself which had to be proved by the

progacuiion,  He salds

"if, on the Proscecuition's case, you
accopt Garfield Cleary, that the
accused pointed a gun, and you
remember he pointed out the distance
st about ong and a half yard away
from the deceased, he pointed the gun
ac the decaased and he hoard an ex-~
plosion and he, the deccased fell, now,
it's for you to say what was the
person's intention? A& parson who pointed
4 gun at semebody, then you heard an
cxplosion, what was his intention, bhut
you must remember the real intention,
the actual intention of the mar that
you are looking at and alihough the
accused is, or lct me put it this way,
in the absencs of avidunce to the con-~
trary, then the accused is deemed to be
a reasonable person, that 1s; a person
capabvle of rcasoning.

You have, however, to look at his actual
intention and by so doing, you have (o
consider what the accused actually said,
if you find that ho said anything. of
you find thav, as a ftact, ha said he
didn’t know it was yeally - yeu roncmbox
be said ke didn't Lnow ili was ap old gun;
fin didn'y know. Then you ganembar, oo,
that is 1f you eccepi ithaib, it will be
he did nor intend vo k.11
ham. Bur you romembel what che polics
officer said he sairat it leg "Bookig’
who shot the man® "

&
showing thast ¥

When, however, the judge ceng to deal with the aelternative

issue of manslaughter he scveral times directed the jury that the

3

so-called objective test should be applied in the circumscances of
this case. It is the direction atpages 76 and 79 of which complaint

18 made. Thero the trial judge said:

"So, br, Poreman and membors, a killing -
let me tell you this, a killing without
Intention o kill or cause g:lcvcus
bodily harm, iz manslaughtor, 1L 11 is
the result of tne saccused’s unlawfvl aci,



"whaere the unlawful act is one

such as an assault, which all sober
and reasonable people would in-
evitably realise, must subject the
victim to the risk of soms harm
resulting therefrom, albeil not
s2rious harm.

S0, where the act which uthe person
is charged, or where the act which
the person is engaged in, 1s unlawful,
and any or all sob«r and reasonable

. persons would realise that the viciim
would be subjected to harm; would be
at some risk, then it is opoen to you,
if you so find, yeu arc sure that ithe -
to find, Y should say, tho accusad
guilty of manslaughtcr.

The test hare you will have to apply

Mr. Foreman and membors, would be,

‘Would all sober and reasonable people
recognize that the acl was dangerous.
dow, you would have to look at the
evidence here, if you accept the accused’s
evidence now that he did not deliberately
pull the trigger, but if you accept his
cevidence that he was, I think he used

the word juckinyg; that he was haitting the
deccasced with the firearm, then cleariy,
Mr. Foreman and mewmbsls, that would be an
unlawful act. Using a fizcarm to hit the
deceased would be an unlawful act,

5¢G you would have to go now and ask
yourselves, ‘would any reasonable persong
would any sober person not realise that it
was dangerous?' Firearm glven tc him, he
asked no questions as tc whether it is
loaded or noi, although you remember he
said he thought i1t was not loaded and
could not firc because it was cld and
rusty, and Mr. Forcman and mcomabers,; it
would scem to me that .. well, remember
you are the judges of the fact, but if
you accept the accuszd’e evidencoe, wn
other words, if you reject Gawficeld Cled
evidence that it was de:liberaie, that he
poincaed the gun and fired, but you accoph
the accused's <vidence ithat he was hivling
this man with c¢his gun, and you find g a
fact that he did not check to find whether
it was loaded, or not, then in my own view,
Mr. Porewanr and members, 1t would be open
to you to eay that he is guilty of man-
slaughteor.,

But it is entirecly for you, if you find in
yvour collecitive wisdom that the accused ~
that no re¢asonable person would have
realised that he was exposing the doceased
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"{o danger, or to some risk, then

the accused would be not guilty of
anything. So it is for you

Mr, Foreman and members, to say what
you make of it and really, it secens

o me, as lirs. Mclntosh-Brycc said, the
real issue here is, was the Xilling
deliberace, or was ic¢ accidentals®

in our view this passage 1s unexceptionable. It follows
and applies the principles enunciated by the House of Lords in

D.P.P. v. Newbury; D.P.P. v. Jones :1970, 62 Cr. App. R. 291, which

approved the decision in R. v. Larkin ;1943; 29 Cr. aApp. R. 18 ana

the dictum of Humphreys J. at p. 23 that:

" Perhaps 1t is as well once more e
stalte the proposiiion of law which
nas been statved by judges for
generations and, so far as we are
aware, never disputed or doubted.
if a person is engaged in deing a
lawful act, and in the course of
doing that lawful act behaves so
negligently as to cause the death
of scme other person, then it is for
the jury to say, upon a consideration
of the whole of the facis of the case,
whethezr the negligence proved against
the accused perscon amounts (¢ man-
slaughter, and i1t is the duty ©¢f the
presiding judge to tell them that ih
will not amcunt to manslaughter unless
the negligence is of a very high degiee.
... Where the act which a person is
engaged in performing is unlawful, then
if at the same time it i¢ a dangerous
act, that is, an act which is likely to
injure another person, and guite in-
advertently the doer cf the act causes
the dgeevh of that other person by that
act, then he is guilty of manslaughrer.®

The House of Lords also approved of the dictum of

-~

Edmund pavies.d in R. v. Church {1965] 1 .. 59 at p. 70, when he

said:

" grressing that we are her2s leaving
entirely out of accouni those ingre-
dients of homicide which might justify
a verdict of manslaughter on the grounds
of (a) criminal negligence, or (b) pro-
vocation or {c¢) diminished responsi-
bility, the conclusion of this court is
that an unlawful act causing the deasth
of another cannot, simply because it is
an unlawful act, render a manslaughter
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"verdict inevitable. For such 4
verdict inexorably to follow, the
unlawful act must be such as all
sober and reasonable people would
incvitably recognise nust subject
the other person to, at least, the
risk of scme harm resulting there-
from, albeit not serious harm."

In referring to the test propounded by Ldmund Davies J.

above, Lord Salmon in D.P.P. v. Newbury; D.P.P v. Jones, (supra),

said at p. 290

“The test 1s still the objective
test. In judging whather the act
was dangerous the test is not did
the accused recognise that it was
dangerous but would all sober and
reasonable people recongisa its
danger.”

In our viaw therefore therc is no merit in ground 4.

We have demonstraved that the directions on intention both
as they affect nwurder and manslaughtar were unexceptionable. There
was evidence from Garfield Cleary that the applicant pointed the
gun at the deccased when the parties were some 4% feet apart and
then fired it., By their verdict the jury obviously accepted

sarfield Cleary as a witness of truth.

The application for leave to appcal is refused.



