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“he four applicants were convigcceed ILor tne muarder of

viorxis Plwaner baicue Patcerson, J. and a jury in cne Home Civ-

cuiv Court on the 2Znd July, 19%%,. and sencenced vo suffer death

Lnotne manner aushorised by law. They now seex leave wo appeal

agasnsy the conviculons,

Morris Plurmier wus brucvally execuces on whe 30th hay,

eee in hie

£990, at u bug suep on Orange St

fhe sole eyewiiness Lor the prosecut.on was blossom Plummer,
a gister of the deceased,

Miss Plummer was vecurning none from Cherry Gaydens in

I

St. Andrew whewn, by chance, she met her brother and his givl-

1
fvriend at the bug stop on Urange Scureet in Kaingston, The tine
Wag approxXimacely 9:15 p.m. Wihile at the bus zstop, the rour
applicanuvs approached from Bowery Road. WHewry, Frazer aua

Goffe were all armed wich guns. HcKoy wus now seen with a gun

vhen, Hewry, Frazer ana Goife poinved their guns at che
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sitness "am

[
o

chem gornyg to shoow me.” lickoy, however,
spproachea whe deceagec from sdehiind, pulled & gun fzom his walst
aite shoc tie deceased at peoint blanik yange in his righo ear.
i:e deceased fell to the ground morvalily wounded. lassion
accomplisned, che four men ran away along Bowery Road. Tne
vicceim was vaken co the Kingscon Public Hospital where he was
formally proncunced uead,

The area vas well Llit with Ya lov of street lights.,”
i point of fact, the witness and uviie Geceaseq vwere sStanding
under & screet light at the bus stop. All applicancs were
kncwn to the witnegs for a period of chrece years. Tiney all
lived in vhe Hannabh Town communiiy anu were aCcustomed Lo pass
LY. where tine wicness lived, on a daily vasis., This evidence
was unchallenged., The applicancs came within a aistance of one
Zoov from the witness. She knew chemn by che nanes "“Bebe”
"nitveman®, Rouald ana "SixtyY, regpectuively. Thnis evidence

was also unchallenged. The applicants remained av th

G}

scene
for approximacely five ninutes,
Dr. Ramesh Bhate, wio periormed Clhie post morcenn exami-

natcion, noted the followinyg injuries:
1. A firearm entyy wound pozverior to
the vight excernal auditory mestus
measuring nalf inch in dlametcer.
On dissection, the projectile was
seen to pass tnrough the rigint
cemporal bone with muluiple frace
cures of the right greater wing of
sphencid. A few fragmenis of the
projeciile were geen embedded wiith
bony spicules of sphencid in che
rigone temporal lobe of the brain.
The _1.‘ cenmporal lobe slhiowed
CONTURS A

2, Thexe was an obligue scaw
tnches in lenguh cnd o
above the left. bLeath
o fiveasrin injuries to
anda brain.

Bach applicant made a stcatement: from the cock and denied
beinyg present at the scene., The defence oi each amounted to an

%,

Lleti on behalf of the

alibi. Luther Hunes, a shopkeepei,

applicani Wewry and supporcea hig alibi.
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Four grounas cif appeal were avgued berfore us.

Ground 1:

"rne learnea trial Judge nisdirected tche
jurv in his direccions (ac pp. 141) the
igssue of icentificatvion (wiich was the
central issue in the trialj in chat -

,:,
[
L

LN

he failed to explain suifi-
ciently the reasons for the
special need for caul
and in pa”ticulax Cid not,
a8 the authorities reguire,
rav avcencion to judicial
egxperience of wiscacnd

of Justice,

vwee Palher ve B {(PLC,
Appeal 44 of 19504}

R vs Laidley, sllen &
Wuyte (SCCA 53, &u,
80 of 199%1)

() he failed to draw atiten-
Lion o a4 clear weakness
in tne evidence of iaen-
tificatzon, namely the
anorcness of vime avail-
anle to whe wicness for
her icenulficat‘un or
four assailants.”

airec-

[47]

o i .|.<

Lozd Gifford contended chat che learned wrial judge!

ciens on chie ¢uesivion of visual idenci

ieacion were expressed
in terms which were wholly insufficient in ordexr Lo bring to

vile understanding of the jury ithe cangers of errors in identi-

sation evidence and the reasons for uvie special need for
caucion., He furtine: conplained thav the vrial judge failed

vo bring home ©o the jury th
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of ‘dudicial ezperience

as to such dangers,

At page 141 oi the transcript, Pavierson, J., wn cealing
with visual identification, said:

“lir . Foreman and members of the jury, the

prosecut ion's case audils‘ harn of thesge
defendant, chese accused man, depends
sclely oun uhe gorrecLness <f icdentifica=-
hhon of cach accused, and each accused

i uhat che witness is either
»telling deliperace lie on
Uz, Lu is mncumbent on me, ni. Forenan
and menbers of the jury, o warn you of
ol Lal need foy caution before
¢ in reliance On Liie eorrech-
ness of whe L.b. Yhe reasons for chis
is owhat Lt 48 quice QO””‘OIL 2y an
onest TLLness o maxe a uic idern-
TLE TZHLGH; 4 DOCOYIOous Wib & e O
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A mis-

] i one and
even where heove a nunber apparencly
cenv;nclng withesses, chey o 31l be mis-

aen., r. Foreman and membels of the
Ju ¥, il your experience I am suce chat
YOu have been mistaken ag <o the identity
of & person., Sometimes it 13 because you
Qid now Xnow that person well and you did
noc nAve & proper looxk ac the person and
other vimes it may pbe a pevson chat you
knew well but you did not gew o see that
bersocn weil. And of course, theve is the
C ien you are not mastaken at all,
you are qguive gsure that che person who
you gaw is the person thait you have xnown
Lol a long time or a person wiOh you can
idencify.®

"Hugcace had occurred
i vy can be

{Bmphasis supplied:
At page 142 he continued:

Forenun ana wmembers of wae jury, you
hHave ©o examine very carefully the
cuRnstances in which the 3.0, was made

oy +whe witness, biss Plumuey, beca“’-
che nyﬁLCuL¢um"C ise rescs golely on
hew eviaence. 7This 1g 0ot & cage where
' Prosecution is saying thay waese

nen were not known belfoye to the

This 18 a case wheve the wit-

that she knew all four men
wuew chell for aboui thres vezrs;
in the same community. she
2 ias apoxen wo them often, 5o
e case where she Lo gseeiny
tnem covile fivst \L..E_I".lbo BuL neverthe-
legs, Mr. Foreman and membpe.s of the
gury, what you have to e sguwre aboul is
chiae she recognised who the persons were
Lhat she said sihoc ber byrocher, if you
aceept L shle was chere, decause there
16 alsc pome suggestion Chay ghe WEs now
cinere at all, in which case iv is saild
Lhat she has macse up a SToly ageéinsa
nese four men.”

neoas

a1
any
GEYS

iv oig ou

LEmphasic supplied]

ainda then finally ac page 146

case where the recogni-
rosecurion 1s saving that
the wi knew thegse four men well
anda Lamugnl sed chem, But lev me remind
vou, HMi, Forenan and members ot the
JAry, cliai mluumﬁL in reco Jn rLon]
even of «lose friends &t cimes, even of
velacives, those mistages in Lu«o G-

Lo are wOIﬂ@Llink.u nade in those Qir-

x|

{Emphiazis supplied]

Lord Giffoyd uilged that the fallure of the learined

Lrial judge to meuncion in any of che passages guoted thac
Juuicigl experionce has shown chat there have been proved

instances of milscarcisge of jusvice arising from mistaken
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identification is fatal co the conviceilon. in support of this
proposition, he relied upon a judgment of this court in 3.C.C.A.

Nes. 83, 85 and 86/91 {unreported) R. v. Devon Laidley, Everton

Allen and Anthony White, delivered on ithe ist April, 1993,

where Porte, J.A. said:

“In the inctant case though Lhe learned
fication evi dnnce nould Le upproached
with caution, because there are inherent
dangers, one of which was ithet a witness
cmuxberu@takmng lie never wold them that
Judicial experience has shown thav in a
number of cases, erronecus ﬁzuntificaw
wicn evidence by appavencly n0ue ZF R
nesses hac lew Lo wrong oonv: c\_orﬂ and
ciat an honesc witness can be convincing

58 even chough he is wigitaken. In

end, chougn the jury were aware of

e facw that they had o exercise cau-

tion in acting upen the evidence of

Pilllips, because he may pve mistaken,

they were nouv given wiie benefiv of judi-

cial experrence which would denonstrvate
effeccively the veal reason wiy they
cuygnt TO exercise greac ¢aucvicn in acting
upon such testimony. We are of the view

ToAat Ling was & serious cuission by the

learuea trial judge.

In those cirvcumsuances and in accordance
witix the dicta of the Board in Scott V.
The Queen (1969) A.C. 1242 at 1261,
uﬂieuu there are exceptional circum-
gscances o jusuify such a failure, the
cConviCction ougnt o be quas shed, because
K

it would have resulieu in a niscarriage
of Justice,”

The cited case i85 clearly distinguisnaple from the instant cage
in thav cnere was notlilng said abouw Juaicial experience showing
that chere were proved miscarriages oi Jjueiice due to mistcaken
saentification, However, in this cage vhe learned trial judge
L8 recorded as saying, "& Noctorioks miscaririage Or justice nhas
ocourred as a resulit of mastaken icenitification.® We doubt very
mach if the trial judge would have used thne indefinite article
in this contexi. UNeverthelesus, che mere failure to use the
phrase "judicial ezperience" iz, in our view, inconseguential.
Phe importanc consideration is co couvey to the jury that in
the experience of the court miscarriages ci justice have
ocourred as a result of mistaken igenciflcation. The Privy

Council, in the uﬂreported appeal Wo. 31/91 Anthony Ashwood
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et al v. The Dueen deliiverea ow vwhe ¢9:h Bpril, 1993, statced

as follows

co

"¥ihen o general warning on ‘ub”<¢£lCaLAOH
evicence has Lo b2 given, 1t L8 the prin-
auplc WhiCh 18 PAranount and not 4 precise
Ve fontadla. . . Wine amﬁentlal need io
O convey vo the jury in cleaws g how
caraful hhey musc be when con ’c':;nﬁ
evidence of idaencificavion and how easy
v is Low an Lonest wilhess vo nake a
misuake, ceven when purporciiyg To recog-

nige someone who ig already known o him,"

L .L

finether or nov & juage has adeguately warned a jury in an iden-
wrfication case must be assessed in che Light of the streangth
of the identification evidence in thig case, the evidence
showed that the area was well lighted. The identifying witness
inew all four applicants for & pericd of uhree years and saw
them on a daily besis as they all lived in the same communivy.
All of the applicancs came within a foou of her on che night

1

i guescion. She hnoew chedly nicknawes. ALl chis evidence was

g

unchallengea., in wddition o all thege fas

ors, by the

{

1sv June tue police were in possession of four waryants fow

the arresc of the applicants, FPrazer and Newry were awvvesced

\_)

on the lsu auna 7th June, 1990, respecuively. Goife and McKoy
vere arivesved on the 3rd January ana 5th April, 1991, resgpecic-
ively. 7The short period of vime beuvween che commissicn of the
cifence and vhe arvest of the applicaic coupled with the

other factors, would be cogenc arguuenwis for finding that the
Ldenviiicaicion was avcurate providea cae jury founa the sole
eyewiliness was an honest witness.

Lord Lovwry. aselivesing che jud v of the Board in

Anthony Ashwocd {(supve), saids

“The griterion adopted by Loxd hAckner
when deliveriny the Board's jHUQMtﬁL
in Junior Reid v, R, 119903 L &A.C.
363 ac p. 384C of 'a signaficant fai-
luve te foullow the gulaelinag laid
down in Reg. v, Turnbull’ ig che
appropriace lodestay foi appellate
courcsg.”

The question, therefcre, arises wiether cnere has been & BLgGNi-

ficant failure to follow the guwuelines seferrca cto above, In
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igsue, regard must be nad to the cumuliatcive

effect of all the passages on visual idenvificacion sev ouc
carlier on uin thns judgment - ratner chan viewing che passage
which appears at page 141 of the transcript in isolation and
saying thac uvhe phrase “judicial experience” does nov appear

vas requived
easy Lt is fo

lecognition case

gecision of the ZEaglish

others (1493

Reid's

it was necessasy
justice and
needed, provided

in Re

LTAERY

re-emphasisea thav no parceculary

Vo

that all

Lo wlie degree of care which

idence of identificacion and how

Lo make a mistake even in

£. This approach has been approved py a recentc

Court of Appeal. See R v. Tyler and

ey

60 atv 01, winere the Courc hneld that

noc auvthority for che proposiicion that

the visk of miscarriage of

Lorm of woras was

Lhe judge emphdasised the need or caution.

Turnbull {197¢] 3 ki1l B.R. 549, the courc laid

down certain

a jury in

whese guideiines

To

evidence,

wiled vo hiig
namely,
idgencity the
applicantcs

Thig evidence

strange procaess of raasoning,

¥

sended

as to the length of

commend iitself Lo un.

tion of
that

othexr berore

guidelines wha

regspeec of

v

the applicancs complain thoit the

rermaine

W&as @rigcites uuy

the de
the applic

ihe auecution was efie

ch were o pe observed in airecting

ldentifrcavion evidauce. included among

was the reguircnent o adverw the jury's

special screngths aid wveaiknesses of the

juuge

Learned

3 “

nlicht the special weakaness Ln Chie evidaence,
the ghort pericd of cime avallable toe the witness to
four applicants. The wicnesgs testifiea that che

on uhe gcene Loy approximavely five minutes,

ing crosg—-examinacion, By a

counsel for the applicants con-

chat siuce i{he Crown had failed to adauce any evidence

sime the witness had viewed the applicants,
28 O time was suspect. This reasoning does nou

There can be no doubt that the execu-—

ceased was “udden and swift but che evidence is

ants came up togerher, chay conferred with each

The avea was well
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isghted and the applicants were in close proximivy to the iden-
tifying witnesg. All this was pointed oul ©o the jury and they
were directed that they had to be sure that the witness was not
only trutchful bul accurate when sace said she recognised tnese
men, wnhom she nad known before. This was noit a case of a
fleeting glance. In our considered view, the evidence as to
the length of time was noct weakness per se, Like all the other
clrrcumstances survoundiny the viewing of the applicancs by the
gole eyewiiness, it wag a faccor Lo be cousiderea by tche jury,

ied

]

anc cae trial judue made this clear Zo them. We are satis
titavr the divections of the learned judge were adeqguate and
balanced and in keeping with the guiaeliines referred —o earlier.
Ground 2

74 -

At the end cof the suwmmation che jury retired at 4:39 p.m.
At 5:16 p.m. they returned vo court. Bnguiry revealed that they
had not arrived av a verdict. The learned judge enquiired of
them if he could be of any assistance and informed them that
tiheiyr verdict had te be unanimous, He directed them in the
following cernes

"if there is any paruvicular aspect of
the law or any parvicular aspect of
the evidence that you would like me
Lo assist you in just confer amony

jeives, Mr., Foreman and iet

me know and I will try o agsis¢ you.
if you need nc further assigiance on
the law or the evidence, I will nave
Lo 2sk you to retive agalin gad bear
in mind that you must reach a uaahi-
mous vendicer Af you can, a unaniinous
verdi and you may uinik chat in

chis case you would ke able to do s0,

Whai. you will have to do is, you alil
ligten ©o the weasoning oif each otuer,
iz 1t your difficulvies and I an

. you will be able cvo arvive
imous verdict... 9ry ang
out your differences and arrive
at a unenimous verdict.®

. Emphasis suppliedl]
The jury then retire. again at 5:25% p.m. without indicating t©o
the court if they hal a difficulty. They eventually returned

ac %:02 p.m., withh & unanimous verdict,
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The complaint is that tihe wordas "iron out your diffi-~
cultles and I am suve you will be able Lo arsive gt & unanilous
verdict” were coercive in nature and ilght have conveyed to the
jury thac they were bound te arrvive at a utnanimous verdici,
thact is, that they were not free to dissent. We find this
cubmnission co be wholly lacking in meric. A jury in this
countcry would have no difficulty in undeistanding thav "iron
out your wifficuicies”™ means nothing wmore than discuss the

matter. & similar complaint was made .n Linton Berry v. The

Queen [{19%2; 3 A1l ©.R. 881, where che complaint was made that

the judge exerted undue pressure on the jury by making clear

his views concerning the appropriate veraict by his final
remarks. The words complained of ave setv oult belows

“You, the judges of facus, must now consi-
der the verdict in the light of the
evidence which you have heaxd., The tcask
18 yours, you have to face iuv head on,
You cannot shring from iw., You swove
eacn and every one of you, o undertake
chis cask, you must do 5o fearlessly
and without fear or favour consider the
evidence and letv tvhe chips iie where
they fall.

The only consideration in this case s
the evidence. Deal with it, digcuss
cthe evidence amonygst yourselves and
wnen you have arrived at your verdict
please return and let nme know how you
find., My one wish for you ig Lhat you
will he given scrength and courage to
deal with the matter in accoirdance with
that great and solemn oath wiiich you
have taken,”

Huch strongexr woraus, indeed, than those ugsed in the instant
case. Nevertheless, thely Lordships® Boara <thought tnat

nothing was wroung in insctilling & measure of resolve into

s

urors who, even if intelilectually conviunced, might shrink
from the unwelccme duty of convicting on « capital charge.
The final wor.s of the supplementury chairge to the

jury, "Pry and iron our your diificuicvies” clearly indicatce

that there was no at:apt oun the part of the ilearned judge
to coerce the jury iuto arrviving at a unanimous verdict.
We emphasize the use of the word "try” in that context.

To adopt the words of their Lovdsnips .n Berry's case (supral,



"We do not considexr that the learned judge overstepped the
limits of nas obligation to ensure a fair trial.®
Giound 3

This yround of appeal aifects all ithe applicants except
HcRoy:

"The learned Judge erred in his direction

to cne jury onthe.dssue of common design,

in that he failed to direct them that if

chey fogn¢ thav the killing of theu

aeceased Ly one accused was an action

whicih went beyond the auchorized scope

of the common design, the ouvher accused

would not be guilty of murdexr.”
By this ground, we undersvood counsel to be advocating chat
the learned judge cughc to have left the vendici of manslaughtew
wo the jury., A summing-up, we would remind, is not an exercise
i the absiract. Tach summing-up nustc be tailored to meet the
particular circumscances of the caze., iIn che Ccircumstances of
chis case, where four men aried with lethal-barrellea weapons
pounced upon an unsuspecting vicrim and executed nhim, it is
preposcerous to suggest that the person who performed the execu~
vion might have acted outside the scope of the joint enterprise.
There was no evidence whatsoever to supporsit any inference that
the joint encerprise invelved any plan other than to kill or
cause serious bodily harm, There was no attempt to rob or
commit any other crime,; which would raise the guestion orf
wnether or not whe killing was ouiside c¢hie scope of the joint
enterprise to rob or commii sucn other crime. A reasonable
jury, in toe ¢ircumstances of this case, was bound co conclude
that the plan was to kill or cause serious boaily harm. In
the circumstances of this case, the divections of the learned
trial judge on commen desgign were, in our view, impeccable.

Mr. Daly so.ght to rely on the decision of R. v, Barry

Reid (1975) 64 Cr. &pp. R. 109, in support of this ground of
appeal. However, tho circumstances of Reid‘'s case (supra) are
clearly distinguisheble froem those in the instant case. in

Reid's case {supra), the prosecution's cuse against all three

perscns charged was that chey were supporiers of a terrorist
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organisation, the 1.R.A., and chat they incendea to kill the
officer commanding the Ctterburn vraining camp, a Colonel
Stevenson; ithat in the early nours of Aprili 8, 1974, armed
with weapons they went to nis house ©o kill him. One of them
rang thebell, Colcnel Stevenson opened the door, 0'Conaill then
shot him dead, f£iring three times. The three men left the
scene toyether,

The three accused put forward diiffervent defences,
O'Conaill zlleged that the appellanc alone was the one who
intended to kill Colonel Stevenson; that he had gone with nim
to ihe house, not intenaing to do any harm ©o the Colonel, and
that when the door began to open he had fired at che dcor, not
expecting the pullets to go through it. Kane's story was that
C'Conaiil had suggesved kidnapping the Colonel and that he had
goue to the house o Go just tnac. He had been astonished when
O'Conaill fired the revolver. Tie appellant put himgself forward
a8 an opponent of Y.R.A. terroriscs. He said chat he had neard
ithe ovner itwo, wiho worked in tne same hotael as he did, were
gupporters of the L.K.A. During the evening arfter he had a lot
of drink, he decided tc find out whether they were what local
gossip said they were. He soughc then out, pretended to be a
supporter himgself, found himself let into their plan cto kill

the Colonel and inviteu to go with them o do so., He went,

ot intending to ta part in any unlawfvl acc but in the
expeccation tiat the other two would weveal themselves as
bombastic talkers, not doers of deadly deedg. Lawcton, L.d.,
delivering the judgment of the courc, sald, “that on the defences
put forward the judge had to direct the jury about mansliaughter.”
Bach accused gave evidence outlining tae scope of the joint
enterprise and that the firing of the revolver was a mere
unforeseen conseguence. ‘The jury was bound to consider their

evidence to ascertain ihe scope of the joint enterprise. As

ier, in the present case, the scope of the joint

‘..1.:

stated ear
enterprise had to pe inferred from the prosecution’s case

which did¢ not adwmit c¢f the approach urged by Mr. Daly.
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in R, v. Davicd Hyde et al (1991] 92 Cr. App. R. 134 at

135, the Lowd Chiei Justice, in deluivering che judgment of the

Court of Appeal, said:

ES

"There are, broadly speaking, two main
types ©f joint enterprise cases where
death wesults vo the viccim. The
firsi is where the primary objectc of
che participants is to do scome kina
of pi cal injury to the victin.

The second is where the primary object
is not to cause physical injury to
any vicitim but, for example, ©o commit
purglavy. Tie victim is assaulted and
killed as a (possibly unwelcome) inci-
cent of the burglary. The latter type
of case may pose more cowplicatced
guescicns than the former, but the
principle in each is the sumne. A%
wusc we proved to have incended o
kill ov cause serious bodily narm at
wne wime he xilleda., As was poinced
out in Slack ac p. 257 and p. 781
respeciively. ¥B", 1o be guiliy,
must oe proved to have lent himself
O a criminal enterprise involving
che infliction of serious harn ox
death, or tO have haa an expregs or
tacLe undevstanding with “A% that
such haxum or deatn should if neces-
sary be inflicted.®

The dacta of 3ir Robin Coocke in Chan Wing Siu v. R. (1985)

23
<
O
o
>
g
o]
o)
o
=¥
a
P
=
~3
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a2t L21 is very illustratives

"The case must depend rathexr on the
wider principle whereby a secondary
party ie criminally liable ror acis
by the primary offender of a type
which the former foresees but does
not necegsarily inlena. That there
ig such & principle is now in doubu,
£L wurns on contenplation or putting
the same idea in other words, auitho-
visavion which may be expresz but is
more usually implied., 1t meets tLhe
case of o crime foreseen as a pussi-
ble incident of the common unlawiul
enterprige, The criminal culpability
lies in participating in che venuture
wich that foresiyhit.®

The gquesucion, therefore, is, did all these four men,
armed with guns and .ravelling together, paviicipate in the
venture with the forcesight that one or other of them might
have killed or caused serious bodily harm?

in the circume .ances of this case, where alibi was
the defence, the guesiion of foresight or the scope of the

joint enterprise had to be gleaned from the Crown's case.
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What was the Crown's case:; that four armed men approached the
deceased and his siscer,chree of them trained cheir guns upon
the sister and the fourth man snuffed ouc the life of the
victim. The guestion of manslaughter on the basis that the

act whicn resulted in death mnight have been outside the scope of
the joint enterprise did nouv arise.

Ground 4

This ground affected only the applicant ikley Newry.
The complaint is that the learned trial judge unfairly preju-
Giced tne defence of the applicant as he:s

(a) divected the jury that the applicant
had said that he knew who had been
shot having been so informed by
others and,

(b} invited the jury to speculate, con-
trary to the evideuce that the
applicant had told the witness,
Lutier Nunes, the name of the
person who had been shot and to
reject the evidence of the wit-
neass in support of the applicant's
alibi.,

The applicant Hewry, in his unsworn statement from the
dock, told the wourt that he was scanding in the area of
Lutner Nunes', otherwise called Yatt, shop when he "saw a
group of people running down Hannah Streei. They say they
shot Popsie from around in the scheme. I looked on Yatt and
sey, Yatt, you c¢on't hear that they shot a man from in our
scheme, "

The witness Luther Wunes said he was sitting on a
stool in front of his bar looking across the street from the
bar when "Bebe" (the accused is called "Bebe") said to him,
“You hear dem shoot @ man round Orange Street from round
here.” Nunes, havine heard that a man was shot, left his
business place, went to where the man was shot, placed the
body in the trunk of iis car and conveyed it tu the Kingston
Public Hospital and returned to his place of business without

ascertaining the ideniity cf the deceased,

The learned trial judge, when reviewing the evidence,
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commented on the strange behaviour of Nunes and this is the
basis of the complaint. He said at page 155 of the transcript:

"Mr. Foreman and members of the jury, you
will have to say what you make of it. Is
it that the accused man told him who it
was that got shot and that was why he
went around there? He is saying he didn't
Know.,

The accused man said he knew who it was.
in his unsworn statemenc, ne told you
chat the people told him who it was.”

Then at page 156 he continued:

"Mr. Foreman and memberxs of tihe jury. is
he telling the truth? Is it that this
man told him who it was? Did he go
there to try and salvage a bada situation?
Mr, Foreman and members of the jury,
those are considerations for you. You
may well ask yourselves, if other people
from Orange Street could have reached
arounda e the shop, to the bar, could it
noc be that the accused man was around
Orange Street, too, and he reached
around the bar? Is it that somebody
told the accused man what wasz happening?
if the accused was talking to che wit-
ness a3 the accused said he was at the
time, why is it thac the witness didn't
hear what these people were telling the
accused? Iit's all for you, Hr. Foreman
and menbexrs of the jury, but that's what
he says happened. You will have to con-
sider it."

The learned trial judge in the above passage made it
abundantly clear o the jury that what happened was entirely
a matter for them and that they would have to take into consi-
deration the evidence of both the applicaunt and his witness
Wunes. The complaint in this ground must be viewed against
the background that a judge is entitled to make comments on
the evidence. A trial judge’s role, in reviewing evidence,
is not simply to read over in a parroc~like fashion the
evidence. His foremost responsibility is to assist the jury
in understanding the evidence by making such comments and
giving such explanations as are necessary to ensure a fair

trial. We f£find suppcit for this approach in R. v. Cohen and

Bateman (1909) 2 Cr. :pp. R. 197 at 208, Channel, J. stated:s

"In our viaw, a judge is not only enti-
tled but ought to give the juxry some
assistance on questions of fact as
well as ©1. guestions of law. Of course,
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"guestions of fact are for the jury and
not for the judge, yet the judge has
experience on the bearing of evidence
and in dealing with the relevancy of
question of fact, and it is therefore
right that the jury should have the
agsistance of the judge. It is not
wrong for the judge to give confident
opinions upon questions of fact. It
is impossible for him to deal with
doubtful points of facts unless he
can scate some of the facts confi-
dently to the jury. It is neces-
sary for him sometimes to express
extremely confident opinions. The
mere finding, therefore, of very
confident expressions in the
sunnming-up does not show that it
is an improper one."

The real test, therefore, is whether the commeat is such that

the applicant was denied a fair trial.

The applicant had set up an alibi. The jury were enti-
tled to be assisted on the alibi question. They were certainly
entitled to consider the possibility of the applicant having
committed the offence at Orange Street and returning to "Yatt's"
bar. They were also entitled to consider the unusual behaviour
of Yatt, .- He does not know who has been killed, nevertheless
he leaves his place of business, goes to the scene of the crime,
conveys the dead body to the hospital, returns to his bar and
never made any enquiry as to the identity of the deceased,

In our view, the comments complained of did not exceed
the bounds of permissible comment and could not have, in any
way, unfairly prejudiced the defence of ithe applicant.

As the applicacions involved questions of law, we have
treated the heavring as the hearing of the appeals, which are
dismissed and the convictions are affirmed. With regard to
the guestion of sentence, all the applicants were sentenced
to death. iIn the light of the amendment to the Offences
against the Person (imendment) Act, 19%Z, we have considered
the matter and have .:oncluded that the killing does not fall
within the ambit of ¢:2ction 2(1) of the Act and is, therefore,
by virtue of section 2(3), non capital muirder. The court,

therefore, sets aside the sentence of death imposed on the

applicants and substitutes therefor a sentence of imprisonment
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for life in respect of each, pursuant to section 3A(l) of the
Act, In accordance with section 3A(2), we would specify that
each of the applicants serve a period of twenty years before
becoming eligible for parole.

This court said in S.C.C,A. 77/91 R. V. Donald Cousley

(unreported) delivered March 15, 19%3:

"That murder remains an abhoxrrent crime
ané anyone convicted of non capital
murder ust expect to serve a period
of retribution and deterrxence which
must necessarily be long."

This approach finds support in the decision of R. V. Secretary

of State Por the Home Department, ex parte Doody and other appeals
{1993 1 All E.R. 151.



