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ROVE P.:

Special Constable Victor PRowers attached itc¢ the
Denham Town Police Station gave evidence before Pitter J.
in the High Court Division of the Gun Ceoust to the effect
that on February 24, 1989 at 12:4%5 p.m. he was walking
along Simon Taylor Road, Cockburn Pen, Kingston 11, when he
saw the applicant, whom he knew before and another man
walking ahead by about five yards. The second man touched
the applicant, who looked around, drew a semi~automatic pistol
from the right side of his pants waist, pointed it at him
and fired a shot. &pl. Cons. Bowers sald he took cover
behind a “column post” and returned fire. The men, he: said,

ran on onto premises along Simon Taylor Road. He gave chase



and found the applicant in a room bleeding from a wound

to his right foot. Upcn search, no firearm wa:s found on

the applicant. According to the Bpecial Constable ihe
applicant explained that the cilier man had gone away with the

firearm. The applicant was taken to the Eunte Bay Police

Station and charged with the offences c¢f illzgal possession

.

of firearm and shoocting with intent. Ile was convicted on

[

both counts and sentenced tc a term of five yeaxrs imprison-
ment on ezach count.

At tyial the applicant denied the allegations. in
sworn evidence he said he was walking along Simon Taylor
Road looking for one Charles. He spoike to Chavles' Lrother,
then Charles called to him and he was wailting for Charlés to
cume to him, when 8pl. Cons. Bowers, ran from a house, held
him at gun point, pushed him to the ground, searched him and
proclaimed that he the applicant “"was a wanted man®. The
applicant said that he protested being called a wanted man
and asked to be told wiyy he was being ordered to go to the
~Police Station, whereupon the Special Constable fired a shot
which hit his left foot just below the knee, broke a Lone,
exited near the ankle and entered the right leg. He denied
possession of a fireaim and denied shooting at Spl. Con. Lowers.

There was & discrepancy in the Crown's case in that
Spl. Cons. Bowers in his statement of how the incident
occurred said he found the applicant hiding behind & drum on
the premises, whereas in evidence he zaid he found him in a
room. ‘The learned trial judge did not find that this discre-
pancy was fundamental. He found too that on the demonstration
of the applicant, the wounds which he received could not have
heppened that way; that the applicant was “shifty in the witness

box" and that he was satisfied beyond reasonable doubt that the



Special Constable was speaking the truth.

Evidence had been led by the prosecution that on a
visit by the Special Constable and a J.D.F. Official on the
night of the incident to premises adjoining where the shooting
occurred, a 9mm. pistol was found. It was not tendered in
evidence.

My, Chuck filed and argued & single ground of appeal
viz. that the verdict was unreascnable and could not ke
supporied by the evidence. He submitted that the disciepancy
as o where the applicant was held impeached the credibiliiy
of the Special Constable to the extent that whatever he said
afterwards ought not to have been believed. 'The police
statement had been shown to the witness Rowers and a passage
was read inte the Record to this ceffect.

“T followed them inside this
i

premises where I saw yellow-
man 'shcoting’® behind a drum
and CryinG. eeeoeae
When the actual statement was examined by this Court, it was

Y

found that the witness had said he saw yellow-man "stooping”
behind the drum and not “shooting® behind a dyum. If the
prosecution witness had written & statement that he had scen
the applicant shooting at him from behind a drum and that he
was held in that position, it would have been a materially
different matter 1f at trial he said the applicant was found
hiding in a room. When therefore the Record is corvectly
read, the apparent contradiction becomes minimal. We are
unable to accept Mi. Chuck’s submissions as to the overall
efféct of this discrepancy which was concsidered expressly
and taken into account by the trial judge.

Mi. Chuck conceded that if the bullet hit upon a bone

in the left leg, chat could cause it to deflect downwards. and

consequently the trajectory of Lhe bullet was of no evidential



value to determine ithe angle at which the firearm was held
when it was fired.

The overall behaviour of 3pl. Cons. isowers after

the arres. of the appellant was criticized on the basis that

he did not return to the scene to search for the missing
firecarm, nor did he produced in evidence the Smm. pistol
which he said was recovered later that night. There was
evidence from the Special Constable that upon his enquiry
the applicant had told him the other man had carried away
the firearm., If this was believed there would be no reason
for a further search ¢f the premises, In addition, the
fivearm found on the adjcining premises could have no
relevant connection with the offences charged and would be
inadmissible in evidence,

This is one of the cases where the demeanour of
the witnesses was of paramount importance. There 1s no
real objective evidence by which this Court can test the
credibility of each witness and conseguenily, we cannot
substitute our view of the e¢vidence for the impressions of
the trial judge who had the opportunity Lo sce and observe
the witnesses and who made findings based upon demeanour.

The application for leave Lo appeal is refused.
Sentences will commence to xun from the date of conviction
in recognition cf thc fact that the applicant received

severe injuries.



