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CAREY, J.A.

in the Circuit Court Division of the Gun Court held in
RKingston on Z2nd Wovember, 19Y%0 before Panton, J., and a jury, the

appicant, afver a four day trial, was convictea of the murder of

Learon Sutherland. 1t was al;éged that ir. Sutherland was shot to
ageath cn 2%th December, 1959 by £his apolicant in broaa daylight,
Sentence of death was lnposea as 1s redguired by the law of this
country, He now scoeks leave to appeal>hls conviction.

Trae Urown's case, ag the laarneda trial judge correctly
described 1t, was » sinple opno. oo crrcumstances of the actual

hcocotivng were relaiec by ons witia s [live Dewar, and there was

n
Q
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support in mater:al pariiculovs drom another witness Elaine Sutherland,

who was the sister f

s in.r Mer. Acoedrailng to Dewar, while he
was 1n conversaciol with four young men including Benton Sutherland
on Lacy Road in Kingsten, @ oigvels approached with two men on it,
cne of whom was this aolicant. ¥a2 was being carried on the bicycle
by the other man who wis a strénger ro the witness. The applicant
appezarad to be settlins himsslt on the bicycle when Dewar who had
revorbaily tanen his ey as off tle men, heard a sound as if something
nad fallen, “t 7as 2 ¢ia which head fallen onto the roadway, about a

yars from the bicycle., iveryone scattered. The applicant retrieved



) -
his firearm. By then, it appcars thdt while the witness went in one
direction and hid behind a board-fence, the vicuim ran in the opposite
directicn but unfortunately towards the applicant. When both men
were about twenty feet apart by the trial judge's estimation of the
¢istance indicatod in Court by zhe witness, McLeod crieé out -
“don*t shoot me, Bucko.” That was thc sobriguet of the applicant.
His responss was LC sqgueeiy the trigger, but there was no discharge.
The applicant relcasgﬁ the safzcty cawvcnh and discharged several snots

at Sutherlang whe fell to the gr

C

und cleeding from several places
oveér hiis pody. Wne applicant anc his companion theon disappeared,

The support of whion wo spoke, came from the vicrim's
sister, who rusides on Lacy woad. At about that time while at whe
front of the promiscs, she heard the sounda of gunshots in the street.
immediately she saw her youny son running towards her and he gave
her some information. She rushed onto the street to find this
applicant confronting her. He had a gun in his hand. Prefixing his
remarks with an obscene word, hoe demanded to know where she was
going. Thus menaced, she made a detour, in the course of which she
heard more shots being fired. She however, ended up where she had
started and was in cime to se@ the applicant returning a gun to his
waist., 'hcreattzr, 1in thé conmpeny cof anothar man, the applicant
left che scene,  Shoe went onto the street. There she found her
brother bleeding and moaning loudly. she rushed him to the hospital
where he died.

gn the 19%th January, L9990 Detective Acting Corporal
Gilmore Simpson came upon the applicant in an arca in Kingston named
Dunkirk. He was standing in frent of a Teyoia motor car which was
parked on William Strost. According to this police officer, the
applicant removed a fi-ecarm from his waist, and quickly entered the
car in which he sat in the passenger seat in thce front. The officer
went up to the car, obrferved that the floor mat was rumpled and
extracted a 9mm. pistci from bencath it. The magazine contained

eight live rounds. Th2 applicant then observed -~ "I know yuh gwine



seh it belong to me pecause you find it undcr the mat.” The
applicant as well as two men who were then seated in the back and
another man who was cngaged on a job on the body of the car were all
arrested and chargead for illegal possession of the firgaerm and
amKiunition,

The post mortom cxamination confirmed cvhe fact that the
victim died from multiple gunshot wounds. Although there wore a
number of eatry and exit wounds, the pathologist Dr. Paitricia Sinclair
was ébla Lo vecover two Ymm. bullaots from the body which wers
submitted to Superintendent Ruperv Linten, the ballistics expert.

He also sroceived the firearnm and ammunition found in the applicant's
pesscussicn. Tests carricd out by him showed that the bullets taxen
from ihe body of rhe slain man were fired from this firearm.

Cn £9th January, the applicant was arrestod and charged for
the murder of Benton Sutherland. On being cautioned, he is recorded
as having said - “A no me ah deal with that, a me lawyer.®

The applicant made an unsworn statement, the sum of which
was that he was nowhere near Lacy Road nor did he shoot anyone on
Z9th December. He called a witness Lennox Rodgcrs who operates the
garage where the applicant was held. He confirmed that a gun was
founda by the police in the car on which he worked and that the
applicant worked at his garage. Hc¢ acknowledged also that the
applicant was one of the persons arrestea for illegal possession of
the firearm wnich the police recovered. He did not agree that
anyone was 1in the car while he worked on it.

ke ust now Say somothing about the identification evidence
in thiz ¢ase. Hoth witnesses who tostifled in chies regard knew ithe
applicant. Dowar gave that poriod as six L0 saved meonths, and
stated as well thav ne would soe hin ones or twige in & week., He

sa1d che last time bho had seen hin was somne fous to five months

ot

prior to the incldent. That seemed odd, and tho possipility is, that
the witness meant four teo five wecks before the incident.

Elaine Sutherland spoke of knowing the applicant over a nine to ten
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month perica, and the last occasion when she saw him was in October
in the arca of Lacy Rcad, viz on Portland Road.

Ho far as the duration of cbsorvarion was concevned, Dewar
mentionca a period of five minutes or loss. Dlaine gutherland did
not stace any period cof viawing., Bub she spoke of twe ocoasions
for viewing, first aftor sbe heard the soung of gunshots, ran out
into the applicant who spoks e her in manacaing terms and secondly,
when she nad circlea in her desour and pesped through some crevice
in the zine fznee of her yara. Then she coscrved him return the gun
to his waist, get onvo the brleyele and yice off with his colleague.

Wirth: respeoct to distance from the applicant for obssrvation,
Dewar was, on Lhe evidence, no more than twenty yards which was
pointed out in Court. Elaine Sutherland confrontea the applicant
and observed him through the fence, a distance of nine feet away.

We would repeat thav the shooting took placce in broad
daylight.

Mr. @¥ines, in his grounds of appeal, chellenged the trial
judge's cdlrection on what he characterized as the crucial factor
of identification. ©One of the cxamplas of this failure which ne
identified, was that the trial judge failed Lo point out to the jury
the weaknesses of the identification evidoncs and any aitficultices
that arose {rom the circumstances surrousaing tho idontification,
Counsel was however, coastrialnaed Do conceos that tLhe dircciLions
though prisf, wore appropyviate o (hi clroulistancss.

In our view, s0 far as thae physical conditions went, these
presented no difficulties, These were not conditions which
rendered identification or recognition problematic. In sum, there
were no weaknesses which neededa iagentification or elucidation. But
if there were, we think the learned trial judge dealt wilh them in
this extract at p. <3¢:

0 go  dMr, Poreman anc mMombers of
the Jury, in considering thie gucestion
of d1dentificarion ydou baar in mind

what I have alrcacy said, you conslder
the detalls given by this witness as
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"to distances, you consider also that
all this took placc in lecss than five
minutes, and you decidce whether

Clive Dewayr 18 spoaking thD truii on

net, you decide whethor he is mestaken
or not.,”

Flainly ho was 1solating for sspecial caceful considoracion

the detalls as to distance which alvhough steved in evidoncs seomed

te be at odas with (bha ectual distences polatasd ovt ila Courv. it

would seem te us Lhai phe dagstancess wovwe gros:ly oviorsvatod.,  but

t.he jury would have cbserved the digstsaces acouelly indicated wn the
course of the hearing. HMoreover, uo meationed also the time, 1.e.,
five minuies, or less. Loarned counsel wes perfectly right in his
concession that the dircctions woers apprcecpriaka. We would add that
they were adequate as woll,

Another example of the deficiency in the trial Judge's
summing up, which counsel iduentificd, was statea thuss

"l The learncd Tr.al Judge's
direction on the crucial factoyr of
identificacion was Lradequats in thace

(a) he feiled to give a warning of
the support if any, of the
identification evidence which
could be derived from their
rejection of the aliki, in
particular tbn failed to point
cut to the jary vhat falsc
alibis may be put forward for
many reasons and also that
proving that the accused has
rold es about vhere he wag
Al na: ' GOeS not

as N owas

AT LEYLNG WITNAes

or witnesros says ho was.,”

[EE

.8,

n L.

Thore wore some feint subalssions in inis rogard but counsel
35 e 4 A | b g 3o g N g - “ 1 [P - WS H5Y va . R » ik - ~ Vo e .t 3
did not feel able to pursus them vy any £inaliiy. The appiicant in
his defonces, contented aimself by telling the court that he wos

iv is believed amounts to

nowhere near Lacy Roat;, Thal sta
an alibi. In England, when clibi is vhe defcnes advanced, notice

is required toc be give:. Thev notice, f i is to znablce the police
to investigate and ver:fy it, cails for spreifics of place and time.
in thoss circumstancss, therofere, whi.< arn 2ccu-ed person puis up

s false olibi which meaas an slibi proved ro have booen manufacturad,
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a judge is expected to warn the jury against using the fact of that
rajectea false alibi as evidence that he was where the Crown's

witnesses assort he was at the material time. Thus Widgery, LCJ.,

in R. v, Turnbull & Ors. (197t} 3 A1l E.R. 549 at p. 553 said:

" Care should bo taken by the judge
when directing the jury a&bout tha
support for an idenvification which
may be corsved feowm Lne fact thau
they have rejectwc an alibi,  Falsc
alibis mey be pui forward for many
reasonss an accused, for exanple,
who has only his cwn trughful
ovidence to rvely i may stupidcly
frabricace an alibl and gat lyang
witaoegscs o support it cun of fe
*hat pnis own oviseacs will not be
cnough .

ar
We o pot think rnat where an accuseca merely says i was nou prosent
at the place whers Lhe crime rnook place ¢r 1 know nothing about it,
he is rarsing alibi. klibl meaas more than not present but rather
he was at a specific place. 7The accusea is, in our judgment, merely
genying the charge. Accordingly, the warning ordained in

R. v. Turnbull (supra) is not called for. 1t was not necessary in

the instant case.
At all events, th¢ learned trial judge gave proper directions
to the jury with respect te their consideration of the defence. At

pP. 224 the trial Jjudge guicea the jury in these woras:
* Now an accused person who says

chav at the vime of an offence he

was elscwhore, sots up what is

known as an #lini: and where an

accusoa puts forward an alibi,

shere 1s ne burden on that accused

to prove the alibi, (LE you accupi,

you ti jury accept the alibi, i.e.

Lhat was ¢lsewhero, thon you

have to acyuir him, If you doubtl

it, t.2. if there i1s a doubt as to

whether or not he was where he

saild he was, you will have Lo

acquit him, tec. If you reject

the alibi, that doos not nccessarily

mean that he has to be convictzd.

He can only be convicted if the

case for the Prosecution makes you

the jury feel sure; and the area

of the case which 1s crucial, is

the ¢rea rclating to identificaicon.”




The jury could not have peen in the least doupt that no support
whatever could be derived from thgir rejection of this Yalibi.®

On the issuc of identification of the applicant, we
conclude that the Crown's case was a powerful cne. Additicnally
the identification s<wvidenco deriveoa support from the finding of cthz
murder wegapcn in the possession of the applicent within a
compesstivaly sheort time of the murcer. Wo use Lhe woid support

aeliberately., Wwe woula regurd vhe applicantis possession of such

incriminating «viucnce &s an odd coincidence and noL corroborinion
in the legal sensco,

Tie final ground argucd was in the following forms

“Z. The learasg Tyvial Judge erred
1n not ascertalinling upon tho return
of the jury afrer 42 minuitos of
deliberation as to what was the
specific problem they had encountered,
wherher in law or in tact with the
evidence of the two crucial prosecu-
tion witnesses and s0 merely gave
& brief reperition of his original
directions and as a consequcnce it
r1s impossible to state whether
what he said did or did nou
resolve the problom of the jury.®

The circumstances from which this ground syems are these. The jury

after a retirement of one hour ans twunty-iwo minutes, returned to

say they Bpad not arrived at a veraarcer. ‘e following colloguy than

Lo
-

ensued an p. 24

PPOREMAN:  mo,. Your Lordship. WG
sro having soms ditfigulty.

|5 T

LORDEHIP JUST & momlent, just & moment,
just & moment., MWow, I really
did thing this was 2 sinmple
cant. Aanyway as there any
arca of the case on which you
reguire, you think further
directions from me¢, any area
of tvhe caser

FOREMAN ¢ I think perhaps on the guestion
of the statement of dMr., the
two primary witnessegs,

Mr. Dewar and Sutherland.

HIDH
LORDEHIF: lir. Lewar and iaiss sutherlena?

FOREMAN © Tes .
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Haw
LORDSH1IP: You thaink that the jury
equirces further directions
in relation to their ovidence?
FOREMALR ¢ Yes,., May I ask @ guestion,
Your Loruship?

Hids

LORDCHEZIF: Yés.,

POREMAE s 1l or ircd that all Lwelve
um’nbz’w's musy have uho sams

VErda gty

LORDOUI P Yes, yes.
FOREMA Ty sams decision?
LORDEHIPs Yes, yes., All cigho, taks a
seat now let me soo what
further assistance I can
give you.*®
It is quite plain thavy the trial judge was careful to
ascertain from the fosuman the specific arza of difficulty. The
foreman made it perspicuously clear that the uifficulty was in the
arca of the evidonce of the two crucial witnesses on identification.
The trial judge then reminded them of the evidence given by each
witness. He mads clear uthe question which arosye for their considera-

tion and reminded them of cheir funcvion. He said this at. pp. 245 - 24v:

Yokow, £s 1 told you waxlisy, Lhore
can be no conve:ction of Lhe accused
unloess you baliave ENese WILnessos
Lh=« +they saw Lthe accuseod with the
Guti.

i polncaed cut to ycu That /2
nroac deyiight, so you havo 4
Fivess WO Wiindases, I '?1'r ST S S
them Lor youd, your dubty. 1§ can oaiy

help you 4o Lrang poln*c to youu
attontion bui L cen't do tho asscogs-
meni for you, you hav“ Lo think of
Lhem, the btwoe witnesses, particularly
iy, Dewar and sk yoursclves: are
they speaking whe truth? acd they
mistaxken? 1L they are gpeaking the
truth, if you finda that thoy are
speaking the truth and you reject
the statement. of the accused that

he was not theref if you find that
they are speaking the truth, the
proper verdict is guilty.
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" If you find that they arc not
speaxing the truth, the proper
verdict is not guilty. If you arc
not sure if they are speaking the
truth, and you arc not surc if they
are mistaken, or if you find they
are mistaken, the proper verdict is
not guilty. I cannot make it any
simplier.

Now, you are all intelligent
people blessed with commonsense,

this 1s a simple case., You cither
accept those witnesscs who say they

saw him or you don't, it is as
simple as that. And-wherever you
are not sure, not guilty is the
verdict.”
He then went on to dwal with the other area of ditfficulty, viz the
question of a unanimous verdict. There was no argument before us
impugnaing his assistance in that regard. we see no basis for
challenge in that iegard. They returned to the jury room with these
parting words which were directed at the difficulty raised by them:
* So please go back to the jury
room and consider whether you believe
them, the witnesses, Dewar and
Sutherland, or you aon‘t believe them;
whether you find them to be mistaken
or not."
lir Hines is therefore in error when he stated that the trial judge
had not ascertained. the specific problem. As we have -.demonstrated,
he most assuredly hud done so and his directions thereafter were
sufficient tc focus their attention on the consideration they should
bring tc bear on the difficulty which they had identified.
He did so 1a lucid terms. what he said was adequate and appropriate.
In our view, ha cannot be faulted. Irv appears to us that he had made
the position so clear ana understandable that the jury returned in
ten minutes with 4 unanimous verdict, We think that verdict was
justified on the facts and we can find no warrant for interfering.
We would add, that on & consideration of the summing up as
a whole, the learned trial judge left to the jury not only all the
issues raised by the defence but also the issues which fairly arose on

the facts in a manner that was fair, clear and adequate.

The application for leave to appeal is accordingly refused.



