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RATTRAY P.:

The appellant Allan McGann was convicted of murder
in the 5t¢. Catherine Circuit Court on the 22nd of January, 1987
and sentenced to death. His appeal was dismissed and his con-
viction and sentence atfirmed by the Court of Appeal on the
30th of May 1988. Subseguently he petitioned the Governor-
General for a referral of his case to the Court of Appeal for a
re-hearing in accordance with the provisions of Section 29(1) of
the Judicature (Appellate Jurisdiction) Act. 1In the meantime by
virtue of the provisions of the Offences iigainst the Person
(Amendment) Act 1992 his case was reviewed by a Judge of the
Court of Appeal and classified as non-capital murder. Conseqguently
his sentence was varied to life imprisonment from the 12th of
January, 1993 with a direction that he serve a period of twenty

years before being eligible for parole.



On the advice of the Privy Council the Governor-General
has referred the case to the Court of Appeal for a re-hearing
under the provisions of Section 29(1)(a) of the Judicature
(Appellate Jurisdiction) Act. It is by reascn of that reference
that we are now re-hearing this appeal.

Sectior 29 of the hct rcads as follows:

#29.-(1) The Governor-General on the con-
sideration of any petition for the
exercise of Her Majesty's mercy or of any
representation made by any other peéerson
having reference to the conviction of a
persen on indictment or as otherwise
referred to in subsection (2) of section
13 or by a Resident Magistirate in vixtue
of his special statutory summary juris-
diction or te the sentence {(other than
sentence of death) passed on a person soO
convicted, may, if he thinks fit at any
time, either -

{a) refer the whole case to the
Court and the case shall
then bz heard and determined
by the Court as in the case
of an appeal by a person
convicted; or

(b) if he desires the assistance
of the Court on any point
arising in the case with a
view to the determination of
the petition, refer that
point to the court for their
opinion therecon, and the
Court shall consider the
point so refcrred and furnish
the Privy Council with their
opinion thereon®.

The reference being made under sub-section 1l(a) reguires
us to approach the re-hearing as though an appeal has never been
heard before and dismissed by the Court of iippeal. Furthermore,
where there has been an application by the appellant to adduce
fresh evidence, in this cas¢ in the form of new medical evidence,
we are obliged on the referral to hear this evidence without regard
to the strict pre-conditions which must normally be established

when application is made; under the ordinary rules of practice



relating to appeals, for fresh evidence to be adduced. The ordinary
rules reqguire that the reception of this fresh evidence depends upon

it being shown:

(a) that the evidence could not have
been produced at the trial, or

i (b) that some peint which could not have
been foreseen arose at the trial
upon which the fresh evidence would
have bcen matarial. {Victor George
Sparkes (195¢) Cr. App. R. 8].

The Court of Appeal in a reference by the Governor-General
will not treat itself as being bound by the general rules of practice
if there is reason to beslieve that to do so would lead to an injustice
or the appearance of an injustice.

The fresh evidence produced for our consideration was that of
Dr. Willard F. Holder, MB.BS., Physician and Surgseon whe described
himself also as a Dermatology Consultant.

The prosecution’s case basically had keen that the deceased
Carmen Batticks had formerly lived togethe¢r with the appellant in a
commonlaw relationship which had been terminated by the deceased.

On the evening of the 29th of Nevember 1984 a man, whom the Crown
alleged was the appellant had thrown sulphuric acid on her from
behind as she prepared to open the girill gatc to enter her bome,
Injuries resulting thevefrom had causced the death of Miss Batticks.
The prosecution contended that injurieés to the appellant's face and
marks on his clothing were caused by splashing of the acid during
the attack on Miss Batticks.,

Medical evidence was given ai the trial by Dr. Shivashanker
who on the 9th December 1984 examined the appellant and “"found a spot
on his fore¢head, an acid burn spot on the forehead and one more spot
on the chin®. He referred the appellant to a Skin Specialist at the
Kingstén Public Hospital. The appellant had maintained that the burns

were caused when “radiator steam, hot water spilt on his face™".
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Dr. Patricia Dunwell was the Dermatologist to whom the
appellant was referred., &She examined him on the 20th of
December 19&4. She gave evidence at the trial that she found
on "the fcocrehead & 2 mm. by 5 mm, approximately localized,
depressed hyper-pignmented scar, He had three small scars,
same description, depressed, pyper-pigmentec, localized,” on the
forehead more centrally on the right side. On the right cheek
he had "a 10 mm. approximately by 2 mm.scar cof the same
description®. When asked what could have caused such damage she
gave her opinlon as:

"Well, a burn say from sparks landing on
the skin soon after - acid danage,
those are more or less the two types of

damages 1 could think of that would
cause such localized, depressed lesions”.

She further gave evidence that she would have expecrted damage
caused by hot water and steam to be “superficial lesions and not
only that, the immediate surrounding skin would bs involved".

it was this evidence in relation to acid burns which
Dr. Holder was called to rebut. He examined the appellant on the
11th of September 1%90 at the Zt. Catherine District Prison. He
naintained that he found no scarring, healed cor otherwise, any-
where on the body of Mr. HcCann which would be consistent with
being caused by injury from sulphuric acid.

Dr. Holdexr who gave his evidence before us stated that his
examination revealed mild to moderate acne in various stages.
There were no kelcocid or surgical scars consistent with acid burns.
Under cross—~examination however and in answer to guestions asked

by the Court he admitited that:

(a) not all injuries result in keloid scars;
{b) the same person can have kelold scars in

ane area and not in ancther;

(c) acne can develop leaving 1ts own scars
at a placn where there was a scar before;



Y

jug in his hand and "throw the thing that him have in the plastic
jug on mi mother", After doing that the man dropped the jug in
the driveway and ran behind the house. He was asked: "Who was
the man you saw the night"? He replied: "I did not see him face".
Further asked: "“So how did you know who it was?"® His reply was:
"I don't know who it was”. He described the man as having on a
bright shirt.,

Next morning he saw the appellani come to the house. "l see hin
go round the back®. He then returned to the front of the house and
left the premises. When cross-examinasd as to whether the bright
coloured shirt was long sleeves cor short sleeves he said: "I think
it long but I don't too sure”. He was further asked in cross-
examination:

"Os That night or evening, that night
did ycu hear your mother call out
Jones name?

Az Yes, sir,

Qe And at that time was there somebody
living at the house named Jcnes?

Al Yes,

¢ © o

Now, the next morning. 1 am talking
about, the morning aiter, did you
tell anybody at all that your mother
bawled out, 'Lord God, Jones burp mi
up'? Did you tell anybedy that?

0
L1}

A: HNo".

The learned trial judge took over the guestioning in relation to

Jones as follows:

"HIS LORDSHIP: Kevin, I am not guite certain what
you mean when you say your mother called
out Jones's name that night. What time
vou heard your mother called out Jones's
name?

WITNESS What time?
HIS LORDSHIP: Yes. What was happening then, was it

before, after she get the burn or before
or when?



"WITNESE
HI5 LORDSHIP:
WITNESS ¢

HIS

£

CRDGEIP:
WITHNESS ¢
HIS LORDSHIP:
WITNESS

HIs LORDSHIP:

WITHNESS

HIS LORDSHIP:

WITNESS

H1IS LORDSHIP:

WITHESS:

HIs LORDSHIP:

WITHESS

HIiS LORDSHIP:

VWITHESE

HI5 LORDSHIP

ae

WITHESS::

HIS LORDSHIP:

WITNESS:

After she get the burn.

What i1s that?

sfter she got the burn.

Where was Jones at that time?
AL work.

He was not at home?

Ho.

So when your mother called out
the name Jonaes where was this
man that you saw throw something
on her, where was the man at that
time’

Where the man was?

Yes. You said you saw a man come. from
behind the dust bin, run to your
mother, throw something on her and
then run arcund the back of the

house and you throw some stones

around tha back of the house,

right?

Yes.

You also said that you heard some
time that night, you heard your
mother called out the namc Jones.
What I am asking you, when she
called out that name where was the
man who you saw vun from the dust
bin?

I don't know.

What is that?
they can hear

Face this way so
what. you say.

I see him run from bchind the hack
of the house.

It was after the man run behind the
back your mother called out Jones?
Yes, sir.

You answered a guestion and you said
that the next morning you did not
tell anyone that your mother said,
‘Lord God Jones burn mi up'. 1Is that
correct?

Yes L

Did you hear your mother say that at
any time?

Yes, I hear her say that.



not talking”?

"HIS LORDSHIP:
WITNESS:
HIS LORDSHIP:
WITNESS:

HIS LORDSHIP:

WITNESS :

HIS LORDEHIP:

WiTHESS::

HIS LORDSHIP:

WITNESS:
HI5 LORDSHIP:
WITNESS ¢

HiIS LORDSHIP:

WITNESS
HIS LORDSHIP:
WITNESS:
HIS LORDSHIP:

WITNESS

Take your finger out and answer.
Yes.

When you heard her say that?
When she running down Miss Icy.

Can you describe the siZe of the
man fthat you saw?

No.

Jones is what size man? Is Jones
a man?

Yes,.

I take it for granted is a man,
Jones is a man?

Yes, sir.

What size man?

Short and fat.

The man that you saw throwing the
thing on your mother, was he a
bigger man or a smallerman;or’the
same size as Jones?

A taller man.

Tall like who?

Tall like Allan McGann.

Speak up a little louder, please.

Tall like allan McGann®.

The evidence of Enid Batticks the sister of the deceased

established that Paul and Lettrice Jones, husband and wife, were
tenants in a portion of the house in which the deceased lived.

Enid patticks. further gave evidernice of a conversation she heard cn
her verandah between the appellant and a woman named Shane. She
heard the appellant say to Shane: "Carmen tell you why me and her

shane said no. She then said "yes". The appellant
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asked: "What did Carmen told you"? Shane replied: "She told

me it was over money prcblem”. The appellant said: "iIs lie, yuh
don‘t hear that her man coming December and she is going to get
married"? The next merning at about 7 o'clock on her way to
Carmen's house Enid said she met the appellant who said: *What is
that mi hear happen to Carmen?? She replied and said: "Yuh don't
hear that they burn up Carmen". He asked her where was Carmen and
she replied: *She is in the Spanish Town Hospital”. She noticed
that the appellant had a scar .on his face, somewhere about his jaw,
something looking like a sore.

Acting Cpl. Davy, the Investigating Cfficer, gave evidence
of having searched the yard where the deceased lived and -
finding a blue long sleeve shirt stuffed in the branches of a tree
located at the left side of the house. This shirt had what appeared
to be burns on it. The tree was nearer to the rear of the premises.
The shirt was folded up and stuffed among some branches of the
tree. He later went to Lot 31 McHeil Boulevard, Central Village,
where the appellant lived. He went into a rocom in the house
pointed out to him as the appellant's room. He looked under a
screen and took out a red short sleeve guernsey shirt which he
examined and.saw several dark spots on the front. On the 3rd of
December he went to the Spanish Town lock-ups and spoke to the
appellant. He saw scars or blisters on the appellant's face and
‘hands. He cautioned the appellant and told him that he was
investigating a case of assault occasioning bodily harm committed
on Carmen Batticks on the night of the 29%9th of lovember 1984. The
;ppellant said: "She seh mi trouble her®? He asked the appellant
how he came by the scars or blisters and the appellant replied:

“A radiator bun mi a Falmouth Court House". To the guery where was
he between 6:30 to 7:30 p.m. on the 25th of NHovember 1984 he
responded: “Carib Theatre". He showed the appellant the blue long

sleeve shirt which he took from Lot 24 Spaulding CGardens, the home
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of the deceased and asked him if he knew it. The appellant said:
“Yes, dis a mi shirt. Mi dash it wey two weeks ago, mi no know

how it burn up so“. Presented with the red short sleeve guernsey
the appellant said: ®"Dis a my shirt toc®. Regarding the spots on
the shirt, the appellant said: “Dis a must be grease, mi work pon
car inna it sometimes”. The appellant made no reply when shown the
white plastic coﬁtainer ancd asked if he knew anything about it.

The two shirts were among other items examined by
Dr. David Lee, the Government Analyst at the Forensic Laboratory
in Kingston who found both shirts to be damaged by sulphuric acid.
There was also the residue of sulphuric acid in the plastic
container recovered from the deceasad's driveway.

The totality of the evidence thercfore which the prosecution
relies upon to link the appecllant to the committal of the crime is
the blue long sleeve shirt found in a tree in the back of the house
of the deceased which had sulphuric acid on it, and which
Acting Cpl. Davy said the appellant admitted to be his bhut did not
know how it got into that condition, the red shirt found in the house
of the deceasad admittedly belonging to him which had evidence of
sulphuric acid on it, and blisters on the face of tho appellant
which the medical evidence confirmed to be caused by sulphuric acid.

With respect to the red shirt, however, Dr. Lee found that
the sulphuric acid penetrated the front and the back of that shirt.

He was asked by Mr. Phipps, Q.C., representing the appellant:

nQ)s I1f the garment is bheing worn at the
time that the quantity of sulphuric
acid, that 1s the garment next
to the skin, would you expect some
evidence of acid on the body of the
wearer, bearing in mind the pene-~
tration in the area, bkeck and front?

A: Yas, some evidenca”.
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In re—-examinatiocn h2 wag asked by Mrs. McIntosh, Counsel

representing the Crown:

"Q: If a garment like that had
sulphuric acid say to only the
front portion of it and such a
garment were folded, would it
damage the pack or could it go
through to the back?

A I expect a transfer cf some from it.”

The appellant gave evidence on oath denying the commission
of the act, and called witnesses tc support an alibi that he was
elsewhere at the time the crime was committed and therefore could
not have been the person who threw acid on the dececased. In arriving
at thelr verdict the jury must have rejected this defence.

The grounds of appeal argued are in relation to four areas:

(1) The failure of the trial judge to
withdraw Kevin's evidence from the
jury.

(2) The judge‘s direction on how the
jury should treat the statement
allegedly made by the appellant to
the investigating officer in relation
to the red shirt,

(3) The effect of the daceasaed calling out
on her way down to Miss Icy: “Lord
God, Jones burn mi up®.

(4} Whether or not the verdicht was one
which could properly be supported by
the evidence.

The validity of any or all of these complaints by the
defence requires inter alia:

(a) a careful examination of the evidernce
of Kevin Brown, the only eye~witness
to the incidenty

{(b) the effect of his evidence that:

(i) he did not see the
tace of the man
who threw acid on his
mother and did not
know whc the person was;
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(ii) that his mother called

' out. Jones' name that
night, Jones being a
person who lived on the
same premises as his
mother and himself;

(iid) that he heard his mother
saying when she was
going down Miss Icy, "Lord
God, Jones burn nmi up“.

(iv) that. the man whom he saw
throw the acid on his
mother was of a different
stature to the Jones whom
he knew:

(v) that the man who threw
the acid was tall like
the appellant;

(vi) the adequacy of the Judge's
summing-up on this aspect
of the case.

We need also to examine:

(a)

(b)

The learned trial judge directed the jury that with respect

the linkage sought by the prosecution

to be established between the appellant
and the person whe threw the acid by
virtue of the identification of two
shirts, as belonging to him, their con-
dition in terms cf whether they had acid
on them or nct and such evidence as would
tend to connect their ownexship with the
appellant;

the judge's direction in relation to the
statement concerning the blue shirt:

“Yes, dis a mi shirt,
mi dash it ‘way two
weeks ago, mi no
know how it burn up
so".

to the evidence of Kevin Brown, a boy of tender years the law

regquired him to warn them that there is a risk or danger of acting

on his uncorroborated evidence. Having done this and having given



the reasons why this is so there appears DNO basis for the
particular complaint that the trial judge should have withdrawn
Kevin's evidence from the jury. He left it to the jury with the
proper directions. Indeed there is nothing to contradict Kevin's
evidence as it stands that a person, unidentified by him but of
the same height as the appellant threw oﬁ his mother from a
plastic jug, recovered from the scene, the ligquid which caused
the fatal burns. That person did run to the back of the house.
It was in that gencral area that the blue shirt was found }ater
that night in the branches of a tree. Early next day the éppellant
came to the house and he went around to the back. The inference
left to be drawn could be as to whether his going to the back of
the house next morning was for the purpose of recovering the blue
shirt he had left there the night before after committing the act.
We therefore can find ne merit in this ground of appeal;
With respect to the statement allegedly made by the
appellant regarding the blue shirt and which statement the appellant
denied making; the gravamen of the complaint is in respect to the
judge's direction to the jury concerning the words: "Yes, dis a
mi shirt, mi dash it 'way two wecks ago, mi no know how it burn up so".
It was submitted that the trial judge was obliged to give
a careful direction as to how the jury should treat what was in

fact a mixed statement:

(a) incriminatery in that it was an
admission that it was a shirt
belonging to the appellant:

{b) exculpatory in that he was saying
he did not know "how it burn up so”
and he had discarded it some weeks
before.

The whole statecment was put by the trial judge to the jury
for their consideration "whether you accept that bit cf evidence or
not what Detective Davy said. Because if you accept his evidence
that it is the accused man’s shirt you will have to ask yourselves,

how did it get in that tree branch? How did it get sulphuric acid

on it"?
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The trial judge did not invite the jury only to consider
the admission of ownership of the shirt without a consideration of
the part of the statement which alleged that the appellant did not
know how the shirt came to be burnt.

The authorities cited before us by learned counsel for the
appellant were all examined in the judgmeni of Kerr J.A. in the
earlier consideration by the Court of Appeal of the appellant's
application for leave to appeal. We also have carefully re-examined
them and can find no merit in the complaint concerning the manner
in which this aspect of the summing-up was dealt with by the trial
judge. We adopt the words in the judgment of Kerr J.A. in the
earlier appeal, S.C.C.A. 7/89:

*In the light of these directions the
jury could be in no doubt that the guilt
of the applicant rested on the cumulative
cogency of the circumstantial evidence
and not on any single fact., We do not
agree that the directions were such as
would lead the jury to infer that his
admission of ownership would be conclusive

on the issue as to his wearing the shirt
at the material time".

The jury was not told to ignore any part of the statement which
could be considered exculpatory. Furthermore the defence on the
sworn evidence of the appellant was a denial of having made the

statement at all.

In Cedrick Whittaker v. The Queen, Privy Council Appeal

No. 36 of 1992 where the question of a mixed statement also came for
consideration the trial judge had referred to the exculpatory part
of the statement as being self-serving. The Judicial Committee of
the Privy Council in the face of an admitted misdirection in this

regard gave a judgment delivered by Lord Slynn of Hadley which

stated:
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"Accepting, however, that there was
such a misdirection the question
remains as to whether there is any
risk of a miscarriage of justice
if the conviction is upheld. The
test is clearly laid down in
Anderson v. The Queen [1972] A.C.
100 at page 107 following Woolmjnpaton
v, Director of Public Prosecutions
11935] A.C. 462, at pages 482-3,
namely whether 'if the jury had been
‘properly directed they would in-
evitably have come to the same con-
clusion'."

We hold that the jury were properly directed and conseqguently the

issue in Whittaker's case (supra) does not arise for consideration.

This leaves for consideration the direction to the jury by
the trial judge on the effect of Kevin's evidence that the deceased
had said: "Lord God, Jones burn mi up". This statement was
sufficiently contemporaneous with the attack on Carmen Batticks for
it to form part of the res gestae. The trial judge did not tell
the jury to ignore the statement attributed by Kevin to his mother.

After reciting the evidence concerning Jones the trial judge said:

"Your duty is to judge the case on
the evidence that you have heard,
the evidence you have heard, not
what has not been presented to you,
what has been presented to yocu. If
there is a sufficiency ' then you act
on it. If there is insufficiency of
evidence in your view then you will
be true to your oath in veturning a
verdict according to the evidence
that you have heard”.

Later on he referred to this aspect of the case as follows:

"Now the prosecution is saying Kevin
can't say who it was. Only four
persons were there, the deceased,

she is dead, she can'‘t talk now and

in any event you may well say from

the injuries she received if you
accept what the doctors said she

was in no condition at all to make

out anyone that night, but Mr. Phipps
has asked you to consider and you

will have to consider it, the evidence
that came from Kevin that she did call
out a name after the man had run away.
And when she went down to Miss Icy's
house she did say something to Miss Icy



"which would be inconsistent with

the accused being present. But

you will view all that in the light

of whether or not she was able to

identify any person, Kevin said it

was night, it was dark. ©Nothing

was thrown on Kevin, he was not

able to make out anybody".
We wonld only emphasize the fact that for whatever reason she
accused Jones it was certainly not because she had seen her
assailant. It is abundantly clear from the evidence of Kevin that
she could not have seen anyone. On the issue of identification
a charge against Jones would be impossible to sustain, Hence the
statement has nco evidential value,

It was therefore left to the jury to decide on the standard
of proof clearly and correctly given to them by the trial judge,
whether despite that statement by the deéeased, on all the facts
acceptable to them it was the appellant who that night threw acid
on Carmen Batticks which act resulted in her death. The jury sc
found and the finding cannot be regarded as unreasonable,

There was a sufficiency of evidence from Kevin Brown
although he did not identify the appellant, linked with the condition
of the shirts admittedly belonging tc the appellant, the injuries
to his face, the motive, and the rejection of the appellant's
evidence of his being elsewhere at the time the incident took place,
for a reasonable jury properly directed as this one was to arrive
at a conclusion of guilt.

For these reasons we would dismiss the appeal and affirm

the conviction and the sentence as varied.



(d) the scar that Dr. Dunwell saw
must have filled up and faded;

(e) the lesions he saw could be the

left over of the injuries seen

by Dr. Dunwell at the time of

her examination.
He admitted also that Dr. Dunwell who had examined the appellant
shortly after the incident was in a better position to express a
valid opinion as to the cause of those injuries bearing in mindthat
his examination camc six years later and he did not have the benefit
of seeing the injuries which she saw. The "fresh" evidence did not
succeed therefore in contradicting the evidence at the trial and the
opinion of Drs. Dunwell and Shivashanker that the scars which they
saw were consistent with acid burns., That evidence. therefore,
cannot avail the appellant and roguires no further mention,

if this was the only point to be decided, our view of the
non-effect of the "fresh evidence®” would completely determine this
appeal. However we are required to re~consider this wmatter on appeal
before us as a ro-hearing and we must thccefore examine the other
grounds of appeal being relied upon even though they are the same
grounds which had been heard and disposed cof at an zarlier hearing
of this appual.
Evidencs was given by Kevin Brown, the son of the deceased

who was, at the time of the trial, & lad of twelve years old. At

the time of the occurrence he was only nine years old.

" de
LS

was Kavin's avidence that the appellant had lived with

¥

his mother for some time at the house but that she had broken off
the relationship. The appellant however continued to visit the
house bhut on those occasions he said that when he came “mi mother
run him away®.

He testified, further, that on the night in question about
8 o'clock he was going home with hig mother and his little brother
coming from School. On arriving atc their gate a man ran from
behind a dust bin at the corner of a wall by the gate, as he, Kevin

was closing the gate. The man went towards his mother with a plastic



