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FORTE, J.A.

This application for leave to appneal comes to us from the
Howe Circult Court, where on the 30th May 1991, the appellants
were tried and convicted for murder. Having heard the submission.
of counsel, over a pericd of thres days, we thereafter reserved
our decisien in order to consider in depth, Lhe issues which arosa
in those hearings. We have granted leave to appeal and treated
the hearing ¢f the applications as the hearing of the appeals.

The following are our conclusions.

The deceésedp Samuel Dawkins was shot and killed in the
early morning of the 1st April 195¢, in the yard of his dwelling
place on Hanover Streei, Spanish Town in the parish of St. Catherine.
When his body was subssquently examined by the pathologist, it was
determined that there were externally. three gunshot wounds and
that deaih was caused by those wounds.

Not long before his death, Dawkins who was known as Val,
was in the company of “we of his friends at a gambling house from where
rthey left cogether at about 3.24 a.m. and proceeded to his home on
Hanover Street. On reaching there, they sat on a stall at the

roadside, by his gate, and engaged in friendly chatter.  as they
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sat there, five men were observed coming along Hanover Street,
walking togethexr in their directiomn.

The description of what allegedly unfclded that morning
fell from the lips of one ¢f the friends of the decesased,
Troy Welcoma, on whose evidence the prosecution totvally relied.
He vestifled that as the five wen approached, he recognized among
thew, the two appellants, and Gervan Ratcray who was tried with
the appellants but acquitted.‘ On seeing them he was able to
discern that the appellant McEckron was armed with a "short gun"”
while another known to him as Arthus Pearson, who was not on
trial, had a lony gun. He was aided in bhis observation by street
lights which shone on the roadway. The approach of the men
caused the deceased and his friends to take thein leave of thc
stall and to seek refuge in the apparent safety of che yvard. As
they entered the yard, the third man who is called "Bat" - went
in his own direction and disappeared, not to be seen again by
the witness, until much later thas day, and after this incident
had come to its finality. Welcome and the deceassd, howaver,
remained together, taking shelter behind one of several buildings
or. the prewises, where they hid and peepad long snough for
Welcome tc see the five men, including the two appellants enter
the yard. As he saw chem enter, he then lay on his belly on the
grouad, about 2% feet behind where the deceas:zd stood. While in
this position, he observed the appellant McEckron, come up to the
deceased, "stick him up" with a gun and take him to the front of
the building. shortly after, he heard the voice of the deceased
shouting "Please deont shoot me", followed by three gunshot
explosions. On hearing the shots, bhe jumped over the fence and
ran back to the “"gamkling house® whare he remalned until about 5.00
o‘clock that morning. At that time he went cut unto the roadway,

and on receiving information he returncd Lo the premises ac
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Hanover Street where he cobserved the dead body cf his friend Dawkins
in front of the building. The police came there subseguently, and
having spoken with them he went wich then wo tne police station.
While there speaking with the police, he saw the appellant McEckron
com2 to the station, and heard him telling the police that "a man
shot after him.” He then pointed our McEckron to the police and

in the prosence and hearing of McEckron said "iIs that one kill me
friend val,"” (i.e. the deceased Dawkins). In response the
vappelldnt McEckron said "a lie him a {2ll pon me and 1f you dont
believe, mek me carry you go fi the rest a man them whose name hin

a call up." It was in furtherance of that offer that Rattray was
apprehended. The applicant Gordon whose name had also been called,

was subsequently arrested on & warrant.

[é1]

Case for McEckrcn

In his defence, McEckron admiciced to being on the road
that morning, and seeing two men onter the yard, one of whom he
idencified as the deceascd. He alse adwitted o entering the yard,
where he saw the deceased, who on his reguest, invited him to
approach him to speak with him {the deceased). While speaking
with the deceased, he heard a gunshot and when he looked in the
dirzaction from which it came, he saw “Bat”, pointing the gun at
him. As a result he ran, and while running he heaxrd other
exXplosions. He ¢scaped and went to the police’statimn later that

morning to make a repcrit. AL the station, he saw the witness
Welcame, who mada the report concerning himself and tho others.

He denied having had a gun that morning and that he shot the
deceased. He maintained that he was the only one of his party

who entered the yard that merning, and denizd specifically that

his co-accused Rattray was present on the scene. His defznce
thercfore made several admissions which ceincided with the
testimony of the witness for the prosecution, and clearly ndicated

the issues that existed in the two cases. The case therefouc
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rested on whether in fact he was armad with a gun, and being so
armed, "stuck-up” the deccased and in cthat manner took him away
to the front of the building where thercafter, the deceased was
heard pleading not to be shot; or whether he was speaking
paacefully with tha dsceased, when ne himself was the sucject of
an attack by "Bati”.

Emphasizing that issue, Lord CGifford four the appellant
McEckron, ralsed two maljor contentions on his bshalf. These are
contained in the fellowing grounds, summarized for relevances

(i) ... the justice of the case reguired
a careful and accurate summing-up of
the evidence, with parcicular acten-—
tion beinyg paid to the sald areas of
differeace and the possibility of
Welcome being mistaken as to what he
saw. 1t is submitted that the
learned trisl judge's summing-up <id
not exhibit the care znd accuracy
whtich was required and

{(ii) He (the learned trial judge) suggesied
thai the deceased was killed by a
bullet from a short gun when there was
no evidence adducaed as o the type of
gun which could have firzd the bullet
found in tne decsased’s body.

1. In developing his argumwents on this ground, Lord Gifford, while

conceding that the classical directions called for in the cases of

R. v. Turnbull 43 Cr. App, K. 132 R. v. Oliver Whylie [1978) 25

W.i.R., 420, and R. v. Reid {19489} 3 W.L.R. 77. wore not necaessary

in circumscances such as ithese, nevertheless contended that having
regard to the conditlons that morning, and the opportunity for
observation which was available ©o the witness, and given the fact
that the appellant McEckron, had stated thai he had a bottle of
stout in his hand while walking on the road, the learned trial
judge ought to have brought to the attenticn of the jury that
accuracy of observation as well as honesty ié a matter for theix
consideration and consequently the possibility of mistake shopld
have bocn addressed. Instead, he contended, the learned trial

judga, spent much time on asscssing the evidencs of the wiotn2ss,
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on the basis of whether he was a truthful witness, and none on
the question of whether, though truthful, he was making a mistake
as to whether the appellant was armed with a gun.

In testing the strength of this argument, i1t 1is nacessary
to determine the line of demarcation that existed betwean the two
cases. The case for the prosecution if believed did not admit an
acceptance of a peaceful convarsation bernwean the appellant and
the deceased. It portrayed hostility on the part of the appellant
who stuck up the deceased with a gun, and impliedly forced him to
surrender his position and follow him to the front of the building.
in the parlance of Jamaicans, wihich the jurors would have under-
stood, to "stick-up® means the aiming of a gun at the person thereby
threatening violence to the perscon with the gun. It is coupled with
a command to place his hands above his head, thercby making the
perscn mere vulnerable to any attack or treatment his assailant
wishes Lo mete out to hiw. Whers, howaver there 15 no exprossed
command, the purpose of thoe aim of the gun towards the person is
nevertheless understood. The witness in those words as the jurors
would have understood them, was describing a set of circumstances
which was in effect very different from the account of the
appellant who testified that he bad seen the deceased enter the
yard and when he got to the gate, he saw him in the yard, called
him, and told him that he wahted to talk tg him. The deceased, ho
said, asked who it was, and when told that 1t was him (the appellant)
£cld hiw to come, and it was in those circumstances he entered the
yard. He explained it as follows:

[l

A. Well, I call val and say to Val say,
listen Val, we want to talk to ycu nuh.

Q. Did you enter 287

A. When I call Val, he said who is that,
I sard John.

Q. Well, did you do anything?
A. I tell him that [ wanit to talk to him,

he said I must come, and L go inside
the yard.
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O How, did you speak to Val?
A, Yas, sar?®

The appellant was clearly denying an act on his part which
indicated any form of viclence or threat of vioience towards the
deceased. He alse denied that he was armed with a firearm at any-
time that morning, and in particular when he was speaking with the
deceased. The effect of his evidence, also suggests that when he
went to gpeax with the deceased, neither of them moved from their
positions, until he heard the explcsions and therceafter ran away.
The two accounts were thercfore almost ceotally different, and it
fell for the jury to determine which was fact. That there was
surficient light shining into the yard from the “searchlight” on
the external wall of the Church across the street, was conceded by
the applicant when he tesvified that that was the light by which he
saw cthe deceased in the yard.

in our view there was really no room, given the evidence,
for any assessment of whether the witness made a mistake as to
whether the appellént had a gun. His description cf the avents
was not confined to the mere possession by the appellant of the
gun, but extended to an assernion of the use of that gun upon the
deceased which he described in his own way and in a mahner in
which the jury would have undersiood. There was never any allegaticn
by the appellant that he still had the bettle of stout in his hand
when he approached the deceased, and consequently it never arose
for determination whether the witness could have mistaken a bottle
for the "short gun“. The real issue on which the jury had to
deliberate, was, in the end, did the appellant forcibly remove the
deceased from where he stood, and thereafter carried out his
implied threat by shooting him; or was he peacefully speaking
with the deceased, while he {(the appellant) was shot at, causing
rhe deceased to be killed in the attack upon him (the appellant’.
That the learned trial judge recognized this is disclosed ir several

passages of his summing-up, two of which are set out hersunder:
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(a) ".oe 1f you were to find that McEckron
was there but he was not armed with a
gun, then, Madam Foreman and members
of the jury, I unhesitatingly tell
you that you must acquit all these
three men, because the credibility of
Welcome would have been destroyed.
Let me rapeat that, if you were to
find that McEckron was thers, because
McEckron says, ‘'yes, i was therc but
£ had no gun.' If you were (o reject
Welcome's testimony that hz had a
gun, then I unhesitatingly direct you
to acquit all three men, bscausc the
credit of Welcome would have been
savercly destreyed. You couldn't
believe him about anything else because
you can't say, ‘we believe him but we
don't find that the man had a gun.'
Then why would he be puiting a gun in
the man's hand. A man like that you
couldn’t act upon his evidence in
relation to any of the accused men."

(b) "4t the end of the day, the duestion
which will have to exarcise your mind
is, was Troy Welcome at 28 Hanover
Street and did he witness what he said
he witnessed."
in our view, in the circumstacnes of this case the learnad
trial judge was correct in putting the case Lo the jury on the
basis of.the credibility of the witness, because the two accounts
cffered to the jury could not have stocd together even if in fact
the witness made a mistake as to the possession by the appellant of
a gun. If "mistake" wers to be relevant, then the jury would also
have to find that the witness also made a mistake in recounting
the actions and conduct of the appellant. in taking away the deceased
from where he had sought refuge. We conclude ﬁherefore that the
circumstances of the case did not require any directions from the
learned trial judyge in respect of "honest mistake” as to whether
the appellant had a gun, and that the issue that was raised by the
defence was adequately dealt wiih by the learned trial judge in his

direciions. In the event this ground must fail.
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(11) The basis of this complaint apparently bhad its genesis
in the evidence cf the pathologist who testified that a high calikbre
bullet was removed from the body of the deceased. There was no
attempt by the prosecution to *tander this bullet into evidence nor
was any ballistic evidence given in relation to 1ic.

Hevertheless the learned trial judge directed the jury
thus:

.»« Bearing in mind that one man had a
long gun, and the evidence 1is not that
is a long gun that kill the man, the
evidence 1s that is a short gun, so
what 1s the reasonable inference?
Because the evidence 1s that is
McEckron who had the short gun, so
what would be the reasonable inference
in these circumstances?”

And again in the two following passages, though he represents it
as the contention of the prosecution he leaves the suggested
inferences as correct inferences that could be drawn from the
evidence:

"Now, I have told you that no one saw
who actually fired the shot. The
Crown is asking you to infer from

the evidence of Welcome that the shot
was fired by McEckron. Why? Because
the man, Welcome says, ‘I saw him
with a short gun and the doctor
recovered a high calibre bullet from
the body of the deceased. The other
man had a long gun, and everybody know
that long gun don't use - i1f you
fellow what the docter is saying -
don't use that {ypse of bullet. B5o,
they are asking you to infer that

it was McEckron who fired the gun.”

and

"So what the Crown is asking you to

say is if you believe Troy Welcome,
you feel sure about his evidence

that McEckron came o the back and
took away Val to the front, armed

with a gun, if you beliwcve the doctor
about ihis bullet which was recovere
from the body, then they are saying
that those circumstances - becausa you
didn't hear of anybody else there with
a short gun - so what the Crown 1is
saying, Welcome didn‘t tell of anybody
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“"else there who had a gun, cthexr than
the man with the long gun, the Crown
is saying that all those circumsiances
should point to one conclusion and one
conclusion only, namely that it was
the accused man, McEckron, who shot and
killed the daceased man. That's what
the Crown is asking.”

The directions in these passages are predicated on the
basis that chere was evidence that 1thz deceasad was shot and
killed by a bullet which was fired from & "short gun®. There was
in fact no such evidence, and the directions perhaps wecre based
on the learned trial judge's personal knowledge of ballistics,
which caused him to fall intc error by representing to the jurors
that they could draw an inference from a particular circumstance
which did not exist in the @vidence¢. This in our view was a
misdirection. Was it however fatal? Does it affect the conviction
of the applicant? The implication from the appellant's testimony
was that the deceased was killad by "Bat" whe was firing shots at
him (the applicant). There was no evidence howzver, as to what
type of firearm Bat had ~ whether it was short or long. The
guestion as to whether it was Bat or the appellant who killed
the deccased, did not call for any detexmination based on the
particular type of firearm each had at the time. The determina-
tion was'l&ft to be made, on the basig of whom the jury believed.
Their verdict indicates that they rejected the testimony of the
appellant and that the case was decided on the basis of whether
they were satisfied on the prosecution's case. They would have
 believed therefore, that the appellant did "stick-up" the
deceasced with a gun and take him to the front, and that after his
pleas were heard, he was shot. The inference that it was the
appéllant and his companions who had entered the yard with him,
who were responsible for the death of the deceascd, would be
obviously reasonablse given the «vidence. In those circumstances,

particularly having regard to the appellant McEckron, it would not

have mattered whethe: the deceased was shot by him, or one of the
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others, because his active participation in the killing would have
been clearly established. In the result, whether it was a long gun
or a short gun he would be egually guilty of murder. The case for
the prosecution did not depend on whether he fired the fatal shot
because whethaer or not he did,; it was he who forcibly took the
deceased at the peint of a gun to the execution block. Once the
jury believed that he did that act, as cbviously they did, having
regard to the issuc already dealt with in (ground 1) the verdict
was inevitable. Consequently, even if the misdirection may have
affected the determination of the jury, it 1s our view, that the
evidence was so overwhelming that no substantial miscarriage of
justice would have occurred. We therefore apply the proviso under
section 14 (1) of the Judicature (Appellant Jurisdiction) Act.
Loxd Gifford also argued that the learned trial judge misdirected
the jury in other minor areas, but did so without any strength of
conviction, which was understandable as we found no merit in those
complaints.

Case for Gordon

In his defence this appellant, admitted to being in the
company of McEckron, and others on that morning and to walking
with them on Hanover Street.

He denied that he entered the yarc where‘tne deceased was
kilied. Instead, he had walked past, and, had gone to his home
nearby on Hanover Strect to fetch a "cassette” which he had promised
to hand over to McEckron. While in his room he heard the gunshots.
He came back out, saw no one, and thereafter went to his bed. He
maintained that no-one in the group was armed while walking down
Hanover Street and while he was in their company.

Mr. Chuck for this appellant conceded that visual identifi-
cation of the appellant was the real issue in the case, and the
learned trial judge having dealt with that issuec adequately, he

could make no complzint in that regard. Indeed, Lord Gifford
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described the learned trial judge's direciions in this regard,
as graphic and thorough. We agrze with the stand taken by
Mr. Chuck and commend him for it.

Mr., Chuck, however, rested the success of the appeal of
Gordon, on the submissions made by Lord Gifford in respct of
the appellant McEckron. He was correct in his submissaon, that
had this Court given favour to the contentions of the appellant
McEckron,thanthe case of Gordon would inevitcably be affected,
and his conviction also could not stand. The reverse also
applies and as a result of our conclusions in respact of the
complaints of McEckron, the appeal in respect of Gordon must also
fail,

In the result, both appeals are dismissad,.

Having regard to the new legislation that is to say the
Offences against the Person (Amendment) Act, it falls upon us to
determine whether having regard to the circumstances of the
offence, it should be classified as capital or non-capital
murder, As there are no factors which bring the offence in.this
case within any of the circumstances from which it could be
classified as capital murder, we classify the offence 1n respect
of both appellants as non-capital murder. Both are consequently

sentenced to life imprisonment.



