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iN_THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEALS NOS. 24 and 121/91

BEFORE: THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MISS JUSTLICE MORGAN, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

REGINA

VS.
CHURCHILL McDONALD
ANTHONY BROWN

Robin Smith for McDonald

anthony Brown unrepresented

Terrence Williams for the Crown

QOctober 7, 5, 1G, 1991 and Maxrch 3, 1992

WRIGHT, J.A.:

On October 10, 1991, we treated these applications for
leave to appeal as the hearing of the appeals which we allowed.
We quashed the convictions, set aside the sentences and entered
a verdict and judgment of acquittal and promised to put our
reasons for so doing in writing. We now honour that promise.

In the High Court Division of the Gun Court, Saint Andrew,
before Pitter, J. on February 20, 1991, the appellants were
convicted and sentenced on an indi¢tment containing three counts
as follows;

Count 1: Illegal Possession of Firearm.

McDonald: Seven years impri-~
sonment at hard labour.

Brown: Five years imprison-
ment at hard labour,
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count

-E})

Rape.

Hcbonalds Ten years imprison-~
ment at harda labour.

Brown: &Seven years impriscn-
ment at hard labour.

Count 3

L]

Robbery with Aggravation,

McDonald: Seven years impri-
sonment at hard labour.

Brown: Five years imprison-
ment at hard labour.

Boith sought leave itc appeal against these convictions and
sentencesg and the application of appellant Anthony Brown was
encertainea by graniving him leave for exiension of time within
which to appeal.

The evidence has this peculiar feature that both the
appellants and itheir alleged victim are well known to each other
but that is not tne only peculiarity about the case.

Churchill kMcDonald, who at the date of the charge - karch 18,
1890 - was three months short of his twenty-second birth-day, is
a tailor who worked out of his KNo. 7 Gem Road address and
Anthony Brown, then fifteen yeairs and eigiht months, was his
apprentice who lived with his mother and other family members at
No. 12 Gem Road but spent much time at McDonald's home. The
virtual complainant in the case was one li.E., z young woman who
lived at Wo. 5 Gem Road. &he was learning dressmaking and
frequently visited McDonald's home to seek help in the art of
cutting.

Her complaint was that at about 3 o'clock in the morning
of March 3, 1990, she was awakened by & sound and when she
opened the door of her sewing room the appellant McDonald, with
a knife in hand, sprang through an open window. While he was
telling her to stop her screaming, the appellant Brownh, wnom
she called Ray, entered with a gun in his hand. while McDonald
was holding her around her neck he told Brown to shoot her but

instead Brown hit her in her forehead with the gun. McDonald
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then touk the gun while Brown tore off hay panties and then had
sex wath her follcwed by kcbhonald. And while pcDonald was raping

her Brown pulled her ring from her fingexr, Her three-year—old

chila who was Ln room began cryiing ano McDonald picked her up
ana threw ner on the bed and told her vo guiet the child. Brown
next took up a sony tape recorder and ricLonald asked about her
carrings. ohe replied that shie haa lefi then at tne jeweller.
Her account was not accepted, she sougiit help from the adjoining
tenant but when she copened nis door ke was absent. &she ran cut
into the road after she saw her assailants Jjumping over her back
fence; then she ran to lkicConald's home just four coors away on
he opposite side of road and called pchonald's mother and spoke

to her. Responda.ng To a sound &t uwhe back fence she went to the

oy

back of the nouse and saw “somebody coming over the fence." She
NeXt ran nexi-door anG then when she lookee in the cirection of
her gate she saw & jeep with soldiers and police, and coming
pehindg the jeep was dcbonald holaing the hand of her little girl,
The Jjeep stopped anu she reported to uie police that kichonald had
robbed and raped heyr. She couldn't recall his exact response buu
she sald he denieu ithe charge. she took the polics to McDonald's
home and discovered the back aoor ajar and Brown asleep in ped
dressed in a vairy of short pants over another pair. Sine pointed
him out to the pelice as one of her assailants. She then claimed
that when they came to hier nouse pricDeonald was dressed in the outerx
pair of short pants which she now saw on Brown. According to her,
Brown said nothing. The polace took them away to the police
staticn ané then chbeout ¢:30 a.w., she acconpanied the police on a
search anda found her missing tape recorcer underneath a broken-
down portion of the fence behind kcponald's home. She said sine
had known Mcbonalda for about four years and saw him regularly and
that the incident in her house had lazit=d between twenty-five and

thirty minutes., &shs

&
A1
o

enabled to see him by the glare from &

light bulb in her sewiny room which adjoins her bedroom as well
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28 the reflection from the street light “hrough her louvrie window.

Dealing iurther with the vitel questcion of idencification,

fQ:  Mow I want you to tell me Lhis, when
Churchill came into the house, you

noticed anything aboul bils face?

haa a prece of clouh 2round his

fuce.
Ve what part of his facevy
Az Lise hereso (indicating ¢ycsj.

G You mean coveriny his oyesy

ot e £

3
UL e coulkd BT @
anag so forih (Witness indi-
chiree inclies).,

s lWow you say you coudld siil ;
oyes what about wihe lower section oi
his face, wag that parct govered?

gs  kRnother thinyg, dic thnis puoce of
cloth remain on his race wiilst he
wag in the room or what, anything
happened to in?

B ¥ihale hin was on top of ame it rKeep
on Xulwiing down and hii was drawing
LE URe oo
e me this, aid the oleocee of cloih
any way pravent you Irom Knowinkg
whic vhe bs Was'y
An o TG, @i,V

Crogs—arananation revealeco vhat whe two windows toe her
room were curcalnec ana that there wes one Toom between her
OO and tne strech Light go that the ztueet laight could net
shine directly inuve her room, As a maiter of fact, she said
che did net at first know whe the perscn was. MeDeonald was a

good friend of her baby's father anda she adwmitted that while

5

her baby's fath

1

ey wag abroad she had another boyifriend, the
discovery of wiiich causea him to cease sending her money. Sne
denied accusing kcebonald of inforuing her baby's father and

also that the presznt charges against dMcbDonala were atitgibuted
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w¢ that fact., &ne sdmitted visiting Mebonzld while he was &v the
police station bun deniled suggesting the paymenc of nongy o

5,

wispose of ihe chaluse,

w

Constanle Deon Lunscen, who was in the jeep, said his pariy

vas fLrst suepped by & men who made 8 report ©o him., They went tc

cdhi koed where o Saév N.h. who repeorited “hat "two men break into

ner house and hela her up with @ guin and reped her.” While taliing

;¢ only in & pair of jeauns
pants with a bapy Girl bes.ds him anda he
WHS UOWADY 10 our direcrion and wN.k.
P coon N and salda 'sLe one of them
agn Orrficey’.”

(,n
Lﬂ

I T N
o o ot laifant GL

Yoot person gave Lis nawne as kcbonald end prompcly aenied the

[

cusation, o 1o woritny of note that she did not name hey
cggailants in n=r veport. He accompaniad Hcehonald to his home
vnere he saw pbrove cressec wn a paly of khaki shortg lying on a

e,  hccovding o vhe offices, W.E., Gud not say anything apout

')
o8]

Liown wino had aceounvsd for his presencs there py saying he haa

"’

Lecen wvatching cekevasgion and hac fallen ssieep. Cross-exanined,
be admnitted hearing Brown say that W.E. was lying because il was
openald's mother who nad come and awakened nhim and told hiw that
b, had come there. He aid not hear her say that Brown was
wearinyg the pants thav hcbonala haa worn ©o her house,

Letective acting Corporal Allison Gilroy at the Central Police

Gration receiven chi repost, visited McbDonale's homne, spoke with

his mother and after searching he found & Sony Radio Ceéssette

unGe:s some sinc at the reac of che premiges, Lt was claimed oy

%, but when shown to both appellants cach denled any knowlesge

Mcbonald tesitified on oath denying the charge. He said

PO

it was nis motner who woke him up and asked nim what was W.E.
cutside calling him fox? de went out on the road dressed &s he
was ih a pair of blue pyjamas only to see dN.E.'s child in the

road. He took up the child and was walking with the cnild when

te saw the jeep come along and then W.x, arrived and tola the



peiice in the Jegp what she hau gone o lichonala's nome and

calleu nim bun oo no enswer. Wext she $aid Two men with mnask
Came xnoen her and when she tried wo curn on une light they broke
The bulis. (in her evaidence she QiG adinlc whev the bulb was
Lroken .  ghe reponted (o the police wnel he, lceDenald, “has the
Loy ©f one 0f Lae men,' The police ramariiea on the fact thet he,
Hobonaiu, nad oo caild,  Yhey weat to Lif YOCI| &nd TQOX has
walder buc tney [ouna Lotiing veionging to M.&. kG that stage she
GG ACE SCCUSS DXOWl, Browh, VAo Was Then dressed in a pair of

Riais pents, ool 44 Was lyong on accucing cbonald because it
Ve LehonelG's wother wne hac ¢otie and aviienes hili. she then
geia tnat the paascs on oown looked like licDoneld's pants. WwWhere-
upon Boown said, ., L would ROG rape you because you Lolg iuna
me house several <imes anu I even gui work for you.”

He menclonew wwo maiters of uaspube with W.E. Unknown
CC W.k. he Dad Led a relavionship with cne ci her friends whiclk
secasiened @ right and as & resuli N.BE, hadé apcused him e the
pciice of wenting te rape hex, obut notaing came of that. The
ovher matcer was toav sne beld hip respensible for informing nex
poyfriend of her welationship wich other men while he was ahroad

as a conseguencs of which he had stopped sencaing her MCAEY.

Crcss—exaine ne Genied that the khaiki pants worn Y Brown wege

ALG AnG weintannad I denial of the cheazye.

<l ail unsworn statekeni, knthony buown, who gave n-n age

-

as sixteen yoars, Genied going to J.E.'s bome, Rather n& s&iG

s
i
D

was al kcponald's home that night oecause chey had wocied laie
after which he had failen asleep watching television. le was
cwakened by kicDhonald's methexr buu that after lchbonala leiw
house he had gone back to sleep ana was subsequently awaieiew to
find the policemen and soldiers in the house who were poiing hin
in nis side., N.2. saiu one of her assailanis had the body of
“one of them." He saiG shbe was lyiag anG it was only arter izhat
the police decided ©o take hilm to the poiice stacion. He falxn

s A -y PR J'H B s o
that N.EB. was invelving him because of the “ruption® netwaen H.E.



G nChonald concelning N.B.'s rriena anc the fect that he spoks
Up oii benall or ncbenald,

The sinyde rouna of appeal complainew that tne verdict s
ul.reasonakble ana cannoc De supporied having iegara to the evidence,
Tlie uncoriocooravia ev.cence of ithe charuye of rape was brought into
ghalp fOCUS DLEe&rLng il Liiuas Wiz contcent.on Ly kcDhonalc that she had

falsely prefessau & charge of rape againsc bam és a result of ithe
Liglt whzch ha saca La@y hau., 1T was complaines, too, waat ne
medrcal evicence val presenced aluheough .. said shie haa peen

meareally caaainac.  thougn .k, cenied preferriing the charge of

Tepe agains. bcbhouslc, sne nevercheless cdaniives Lhe caispusie ovel

LHE GArl WAo was nern Iricne. Lo evidanot reguarea careful
serutiay. We are dasasfiea thet vhe tricl juuge warneo himsel:
appurtpriately hav.ing regaca te the nature of hie eviaonce he was
consicering oul we £o¢ less than satasiiec with nhis epplication

of the guicelinwe i1 es

i

@8sing Cie eviuance. For iastange, o
“he Guostion Of Une OPPOLCUnLLY LG IeCOogniLid el aseailanis, he
farlew to cake lave account vhe fact tial the stirecc loght Gia
pot shine caraciliy Lnwo whn roon becaust of the other room wiiich
is closcr toe hie surcet and woulc bloew wirxect lagnt from vhe
street light. hen, oo, he acceptec &g coaciusive the unsup-
portea ziatemsne of W.h. ctiat bBrown was woering the Khaki pancs
whach ricDonale hee ¢ii at tne time of cie assauli, hgainsit that
chere was ohe ceniai of mebonala ana why stavzmen: of Brown whav
CONCIrary o hel ov.dence L was wearing ounly his owi pair of
pents over his bi.2us anu not over anoune. paéir of pants. Alsc

Lhie mannes L VooChk ae treaceo che presaence of mcbhonala on tho

LoaG WAL L.k. s child scems pasexrily guvnange. Thas is how o

Geaelt walth Lhan cunacs of the case:s

LAe oocusad Mol says he fcound nex baby
HUNEYLUC, i¢ found it on the woéae. He
Raows nel very well but ne s taking
AL Ou. cn naxficla Avenue., woew, one
GSK e GULSTLIcn,; Why Gid Do take his
bapy £ Laaeed he cia fina e baovy on
wne roaa, why dran't he tako 1L back
¢ the complainani. He dian'a. He
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“took iv onn the road ahdg whilst he was on
chie Jeac tinere cthe accusea, the conl~
pla.nanc pointed him out.”

Taen later thiss: (page ©9)

oue el the sureet he was in his pajamas,
che pelice says no, ne was nou in any
pajenns, e was 1n jeans, which is sup-
porced Ly the complainant. EKe was not
in any pajamas &t all. Again, what was
ae doing on the street at that houxr; he
wig nec coming from & dance and that
paruviculer, the operative ime he is

out thierc on the streel; lowcving his
LeGiroom, !

TC say cthe leasit, such cogitacion fits ill into an assessment of
Lne evicence preoschtoea. It may be remarked, too, that the
complainant Gra not support tihe police that McDonala was dressced
Lu o jeans. It was put o her that he had on a pair of blue pyjamas
znd she said it was "orher pancs.” o ous minas, this does not
LJepresent a palanced consiaeration of wne evidence. mebonald is
verng blamea for playing the role of tie Good Samaritan, against
whie packgrouna of W.E.'s own c¢vidence thet she ran out and left
whie chila wlone tiaus making way for che chile to stray ana be
uhere che appellani licbonald saia he founa the chila.

altbough the trial judge uiu sct ouw on the proper path
»h cealing wita «ae ¢eviaence, we found tiet in the areas which
we nave hignlaigihted, his failure vo apply the principles
properly was such as to give ryise to & verdict which was unreason-
zble and could nocht be supportea having regara to the eviaence.

in juugnekits of this Court, too numerous to mention,
creat emphasis uas been placeo on the neeu for the appropriate
warning in cases navolving visual identification but it must pe
borne in minc chat Lo mention the need for caution and there-
cfter vo £2il in the proper application of the guiding principles
wzll be no less fatal than the fazlure to give the warning.

For vhese zeasons the appeals were nilowed as previcusly



