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GORDON, J.A.

When this appeal, by leave grantoed, came on for hearing
we called on counsel for the Crown, without rocourse to counsel
for the appellant, for assistancg. DMr. Wildman submitted that
the learned trial judgse nad proporly assessed the evidence and
arrived at a just conclusion. If howover, th@-court was of a
contrary view then the avidence was such that he invited the
court to apply the provisoe. Notwithstanding these submissions
we allowe& the appeal, quashed the conviction set aside the
scntence and entered a verdict of acguittal, The reasons for
this decision are hercunder statad.

Mr. William Rosc operated a business at Parry Town 1in
St. Ann. The business consisted of a shop and a bar, bchind were
his living quarters. On tihe night of the 21st May, 1992 a2t about
7.30 Mr. Rose was held up and robbnd at gun point by two men.
While one man stood on the piazza with his head covered and his
face partially hidden by a towel, the othar identifisd as the
applicant at gun point rxobbed him and diracted him to the
living quarters and searched and demanded more money. He galid

he had the appellant under scrutiny sometimes at arms length
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for the entire ten minutes of the ordeal.

On 3lst May 1992 Mr. Rose was in his shop with one
Mr. Murphy. He saw & motor cycle pass alcng the road "with
two individuals on it.* The vahicle stopped about & chain
away at a shop. The rider of the "bike,” a person he knew
went into tne shop, the pilliorn passenger came off the "bike"
and stood with nis back to the complainant. Complainant said,
he went on to the piazzs of his shop and watched the piliion
passenger wnom he recognized as the appellent. Mr. Rose said
the appellant, as he stood by ithe snop faced away from him, he
only saw his back and he "wanted him o turn around his face.”
Mr. Rose turned to speak to somsone and on completing hais
conversaticn he realized the appellant was no where tco be seen,
In cross-examination he said he spoke to Mr. Murphy telling
him tihe pillion passenger was one of the men who robbed him,
Mr. Murphy told him the man's neme was "Honey” a person he,
Mr. Murphy, knew. DMr. Murphy further said ne¢ believed he had
recently been released from prison.

On 7th June, 19%2 Mr. Murphy visited a patient in the
St. Ann‘s Bay Hospital. He saw the appellant there and on
leaving offerced him a lift to his home in his, Mr. Murphy's
van. This offer the eppellant gladly accepted and he entered
the vap with several others. Mr. Murphy did not go to the
appellant's house at Harrison Town, he went to Mr. Rose's shop
in Parry Town. There the appellant was ushered into the
presence of the complainant Mr. Rose., The aetails of how the
appellant came into Mr. Rose's shop are not clear but there was
a confrontation. Mr. Rose was asked if he knew the appellant.
Phere is no doubt on the evidence that the complainant's
affirmative response was not immediate or gpontaneous. He pro-

ceeded to question the appellant., He asked him “If he was a
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"twin'?"® He asked nim which hand he used. The appellant gaid
the l1l2ft, thereupcn Mr. Rose said the sppellant was ~he man who
held him up at gun point and robbed him. ‘The oppellani denied
the accusation. The crowd threatensd co baat ithe appellant ana
Mr. Rose telephoned for the police who came and took the appzllanc
into custody.

in defence the appellant said he knew nothing of tne
crime, he did not rob Mr. Rouse. Whenine was taken to the complain-
ant's shop, he walked inve his presence of his own volition. He
was questioned by the complainanv, he answered, The crowd urged
Mr. Rose to say if he was tne pearson who robbed him, When
Mx. Rose =2vantually idencified him the crowd beat him and the

police was summoncd to take him inwe custody.

5

At the commencoement of

>,

118 statement the appellant declarad
he was a businessman, married with @ wife and five children. in

the course of his delivery he saids "My Lord from I kaow myself

3

I never been rob robody." He ended his statement thus: "5ig,
you know from the day I born I naver rob no one, 1 don't guilty
of this charge, you know. Almignty God kncw."

Identification was the scle issue in the Crown's case
and the lzarned trial judge in considering this said at pages
160-101:

"Mr. Rose says he recognised Lhe person
on the motoicycle, hc saw his face, but
it is worthy of noie that he was sitanding
out ther: hoping for this man 2.0 furn
around, He sald two whings: ne recog-
nised his features; he vecognised his
face. Well, my impression 1is <chat
Mr. Rose, wiacn hi said he recognised
his featur=s was not quite sure on the
31lst who the person was. But, th=n,
he described this parsen to Mr. Murphy
and Mr. Murphy went and brought the
accusced to him on the 7th of June. 5o
what 1 have to be satisfied on: When
Mr. Murphy and thesec persons brought
the accusad man to his premiszs on
the 7th of June, was this when he saic
that this was the man who robbed him?
Was it merely because Mr. Murphy had
told him he knows this person andé he
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"had bzen Lo prison before or was it
that he was sure that this was the

man who he saw on the night of *he

2lst of May.

Now, this is somathing that

Mr. Murphy voluntearsd in cross-—
examination: that Mr. Rose asked

the accused, 'What hand do you us=?’
and the accuscd said left hand. And
Mr. Ros¢ told us in court that ho
had cbserved him that he was left-
handed. He nad observed this man
and the accused was lzft-aanded, and
when he went to scarch he shifted
the gun or the firearm from his left
hand to his right hand. 3¢ i am
sacvisfiad so I feel sure that on the
7tnh of Juns Mr. Rose identified this
accused man noct from what Mr. Murphy
had told him or anything he heard,
but he was satisfiad that this was
the actual man he saw in his snop,
and whaen he askad this furtheg
question abouit the lefi-haadedneass
he was merely making doubly sure.

it i1s equivalent to a witness going
betore a parade and asking the
officer to let the person do a
certain thing like laugh or stand

up or walk."

We agree that the complainant could not have rocognized the
features of the appeliant when he saw him on thas 3lst May, 1992
on the back of *he passing motor cycle. That was indecd a
fleeting glance. Mr. Murphy know him for fiftecn years and he
accepted the description given by the complainant and acted on
it. A question that remains unanswerad 18 ©0 what ¢xcent was
the complainantis identification camsat=ad or pis doubts dispelled,
on 7th June 1992, whan he questicned the appsllant, by the
statemcnt mada by the witnass Murphy on May 31, 1992 that he
2liz2ved the appellant had just been released from prison? The
learned trial Jjudgse can disabus¢ his mind of any prejudice the
latter statement might invoks, Ko attempt was made by the
Crown to dispel the possibility of prejudice in th2 mind of the
complainant occasioned by this statement aad apart from mention-
ing it as he did the lsarned trial judge dad not deal with zt in

his reasons.
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It is clzar on the evidence that the complainant's
identification of the appzllant was not spontangous. There
was a confrontacion followad by interrogation in the presence
of & hostile crowd nrumbering 1(-15. Tha applicant said the
complainant remarksd “can man resemble man so?® - when: he sald
h2 was not a wwin. Thce compleinant made a decision in these
circumstances and he maintainec that decision in che testimony
he gave. 1iIn the passage of the summation given above ths
learned trial judge dealt with <he uncertainty of the com-
plainant's idencification of the appellant on thz motor cycla,
He alsc adverted to the confrontation and drew an analogy with
what sometimes happens on an identification parade. On an
identification parade however thers are usually 9 parsons
similar in appearance and the complainant has an opportunity
to compare %them anG select the ong who from his recollicction is
the culprit. The learned trial judge found that “the citizens
acted under a misguidad sense of justice,” but hc was satisfied
that the idontification was genuine, He had warned himself of
the inherent dangers in visusl identification evidence and he
adverted to the factors in favour of identification and the
weaknessas in the casc but he did nou deal with the question
raised above.

in his defonce th: appellant denied the allegations made
against him and he placed his character in the scale of justica.
His declaration of his non-invclvement in crime was not rebuttac
by the Crown so the lsarned trial judge was required to consider
it in determining the issues to be resolved. Evidence of good
character cannot avail where the avidence polints conclusively
to guilt. Gbod character is considerad when the credibility of
the witness{es) is being assessed. It is fair to say that at no
time aid there appear to have been a consideration of this aspect
of the dafence in the learned trial judge's assessment of the

evidence.
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In Archbold 1992 Edition Vol. I at paragraph 4-418 the

learned author states:

"There has been a spate of recent
authorities on the appropriate
direccion where the defendant is
of good character, some of which
arc inconsistent as to the extent
of the direction, but, with the
pessible axception of R. v, Kabariti
{1991} 92 Cr. app. 362, C.a. (and
@van there it was hald that the
Berrada direction (post) should be
given in almost all cases and in
any event in any case of seriousness),
all of which appszar to agree that a
direction is necessary on the
relevance of good character to the
jury’s assessment of the defendant's
credibility. It seems clear that
R. v. Smith {1971] Crim. L.R. 531,
C.A. (where the trial judge omitted
to refer to the defondant's good
character and the Couri of Appeal
held that he had no duty :to refer
to it), no longer represents the
law,"”

In R, V. Berrada {1989] %1 Cr. App. R. 131A Waterhousg J saide

"In the judgment of this Court, the
appellant was entitled to have put
to the jury from the judge herself
a correct direction about the
relevance of his previous good
character to his credibility. That
is a conventional direction and it
is regrettable that it did not
app2ar in the summing-up in this
cas@. It would have bzen proper
also (but was not obligatory)
for the judges to refer to the fact
that the previous good character
of the appellant might ba thought
by them to be one rzlevant factor
when they were considering whether
he was the kind of man who was
likely to have behaved in the way
that the prosecution alleged.”

The appellant gave a statement from the dock and his
credibility fell to be considered by the learned trial judge.
Having stressed his good character it behoved the trial judge
to deal with it in his reasons. Merely to state "I do not
accept what the zccused man told me "in our view does not
satisfy the requirement that the evidence of good character,

such as there was, was given the consideration it deserved.
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In R, Vv, Turnbull [1976] 3 All E.R. 549 it was

established that evidence of visual identification falls
into a catedory which requires a careful and cautious
approach to its assessment hence special directions are
required. This was enforced in subssquent decisions of

the privy Council beginning with Junior Reid v. R [1990]

A C 363;[1989] 3 WL R 771 and followed here in this
jurisdiction in a line of cases which were reviewed in

RMCA9/93 R, V. Fitzroy Craigie et al delivered 29th

July, 1993 (unreported). We are loath to find that the
category of evidence which requires special treatment is
closed and we are in agreement that evidence of good
character, when introduced, must be addressed.

The learned trial judge failed to coxpress that he had
given due consideration to the character evidence and the
language he used does not admit of a construction that he
had the correct principles in mind and applied them in
arriving at a conclusion adverse to the applicant. We may
and do presume that he knows the law, w2 cannot presume its
proper application. That must be clearly dzmonstrated. By
way of a postsdript to the Jjudicial assessment of the case
we find our conclusion supported by the fact that the appellant
does not have any criminel record. Indeed, it was erroneous
to have acted on identification evidence suffering from the
taint that the appellant was believed to have been recently
released from prison since it was not expressly .and
unequivocally excluded from the factors which induced the

trial judge to accept such evidence.



