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FORTE, J.A.

Cr ¢he 2z2nd March 1933, wo

Lo appesdl, and
T oreoat 1 whe hearing oo “he hearing of rhpe anbeal wer Al lowsd
Lfs2avr1ng i Nedalihy ot Lhe Nuariag 3L nhe appeal, wWwe all i
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Ths sppellants wore cenvicuaed foo chy mucder of Bvercon Blaics,

bofore wWolfe U, ond a4 jury sicoing wn o fone Cizcusle Couxy oo

The mucde:r with which they wers changed, sccourred on ohe
nighv of wh# LUth Juns 1990. The decgased, whe worked as a watch-
man on a chicken-~farm, was killed wnile he was ou the job on the
farm situave ail Harbour Road and Wafeika Road in Kingston., The
sole eye-witness snd on whoss tesclmony (ho presecutisn totally
relied, was Mr, Hoville Puillins. who alsca wcrk@d &8 A wailclhunan
cn the same farm. On thaw gight M. Phillaps was on cn= job,

along witn the deceassd, anda anovher dgeniulenan describea by vhe
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with a gun was nn- seen by the wit

1
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part of the
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Lvowas comnen Lo both sides, whiad

g

cass Lor .ho prosocu-
tion dependea solely on the ovidonoe of L witnoess Phillips.,

Lord Gifford L.C., in bis submissions «130 concaGad vhat tho
evidenes 1 salation 10 the ligntiang, vhe distance wnich

jeparatna bha mppellanis from the wirness, che ducavion cf ten
RinuLes whieh ths incident lasced, ubhe fact Lhiet all che
appallants wars Roown Lo the wiingss before for perioeds ¢ five o
8iX yesis, (he wainvsrrupted viow which chie wiwness had of =an

” wd 3

Appulients, wore all suirong featucos of b purportsd wdusntifaca-

(l

tion of the appellancs. The luarned tvial judge, dla, s he is
reqgurisd to do, dixoect the jury o relerion to all whuse factors,

and 1n 50 aoang informed themw thacv Thoy had Lo exoilclas caution

pafere acting upen his wvidencs,; s misteles an idontificavaion
can be pade.

Y

The app=zllanvs bowever mpads Lhw folloewing complain:

“Thar tho direculons by ths
judge on ddeniificacion/
avidunce inadeguace, Bas:ically whey
dwizly on : neoed for caucion on the
analogy of a molLor car goisg up Mount RSSO

.“cnp 1L 18 yespaectfully ubmlkt¢ap NLSSH
gr vx y of the situaticons thasl e

v ﬁn*'.aLY Uw;uiﬁd SOLLOUS lzi rRCE:
AYaCal ang ycnol@g¢c%¢ bass,
et n,-d for cautica in ;Gmnnéfi~

G oritis amounred o mis-

lasrned vrial
eeognition

five parv of chis yround rofors Lo an
ansg togy gaven by (be leaznad Lrial judge, tnoan atronp: L0 explain
LO Lhe jury what s peacs when bGe direcesd chem Lo approach whe
cvidencs of visual iduntificazion with caution. Counsel £o. che
appe llants, argusd thatr tac apalegy could have boen wdzrsiood by

1 ?‘: o
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ury o meas tha. paving cxerciséed cautrlon, <hey wolre bound
te convict th appeliants, While nof agrosing wlon e
inveypresacaon advancyd by Leord Gilfford .Ce, At dods Qunonsiracs

phat Lhe wze of 2 analogy in cascs of visual identifica-ion can

rgsult in mislzading the jury a@s o thae approach uo be teken lia



assessing the evidencs. Tho word 'cauwion' is & saimpie English
wosd wilich agedsno wxplanavion as 1% 1z capable of unaussisted
anderstending. aAbcernative words such as “careful' or ‘dangeicus
to convacy” would bo zgually accspuabls, such words not baing
SRNAUSLIVSC 48 e Lhe pannly an whioo tho jury should approsch
such cvidence. Trial judg s should ciorsfore vofraia from creat-
ing analogies 50 ax L6 4L anpt wo brang an easier understanding
12 Jurois, as such an appuoach mway well mislasad ifno jury, Ln uine
mannar edvaaced hicrd by learncd counsel foui the appellants.
instsad, it is sufficiant to indicais “o the jury thav caurion
must b @Xercised in assessiag svideace of visual wdentification
and the reascns for such cauizon. It is to thas issun thaw che
sacond paxg cf thig grmuni is addressod. To recognrss the
validity of this cemplainy, all what is nuesded 18 a rafciance

to the ralevantly recent auchoricias on Lhe subjeci-matise.  In

this reqard the case of Thomas Palmer v. The Queen P.C. Apphel

NOo. 44 of 1990 (unroposyau) dolivened on S:d Feorualy 1994,
suff:cicnvly deals with the point 1n wssus.  Lord s&ckocr in
delivering the copaniop of vhe Loacd rorinds chiat provious cages
had smphasizaed that a werw swaioeean cbhai o jury wuei crcat visual
idencification evidenco with oxiicme cautioh, acceompanied by

devailed rolcerances Lo she wihne

TooppulLuniiy to rdeanify ohe
accus La, wWas not sufficient,
Ho caon maies yeforonce 10 a passegs from fhe austraiian

case of Regina v. Dickson {1983} 1 V.R. 227 wuicn was civsd in tbe

cass of Junioxr Reid (:58%) 3 W.L.R. 771 wiuh approval and which is

reported sw page 231 (supra)g

mie i Jdifficult to convey o Li
the real:Ly wi particalax ua“gwx

which #xise in the avidence without
drawlng Lo the atcention of the jury
Two things which Lhey are unlilicly

Lo know.  Too Errst s Lnan

LRperence in the courws over  Lhe '
years has shows that in a oot insagni-
filcan. pumber 05 CrElE LLFONGOUS
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“Ldend : by appavently
fan 1 HGowron
convic: wiis knowledgs che
judgs draws lavgsly en accumulat
JuALcAhl cprrroncs.  Onw 3oes LNALALCES
of e LLONSOUS sdeptification frow traoc
. e Thu bbCQﬁu *uing which vhe
unlixely to Luﬂw is Lhe
Lﬁl degree of rissg hat honest
WESCS DAy b woong an tihwi: evidence
et ldencificacion. J f whm, unlj;f
wrial lawyecs, bhave i nough

4

(N s oway an shoch evidencoe L,r_ VL~2uU
ideny «Chhiﬁn Gepands 0N T WA LOGES

LHCQUaLnY Ak X c:.,”L.L Ty
- ' Y AN a0
bc Aawarw

J0mE Lo
iy by fxyl‘.:nmg Lhao : g
LeAng Lhie risk and chat 1vnois
to distinpguish baelwesn honesty and

accuracy anc not assume the lactzsy because
Of belicf in tho Lormer.”

Thon Lord ackier concludas:

firn ki :

Toe trial judge never wold thve jury thas
7izudl evidonce of idenvificaciun is a2
Lrgs oL wvidence wnas 15 parciculacly
thuﬂlﬁblﬁ w0 mListake, and the rveasons
for what vulnerebility, nor that honest
Lonesses can well give inaccurate but
convincing evidencs. Thery Lordships
LAV plevicusly sia in Scott v. The
gueen 1959 m.C. lZsd av pays Liui,
and yoopreted s obseryvation L Lhe
Junior Reid ococision, hay unless wherao
ard exRcaep. tonal clicumsrancos Lo j
sach & failuvre the convicoion waoil bs
uu«“.hu,d_, Recatns 1 wiil hweve g nel
in a supstaptial miscarivrage of

in s lastons case though Tho loarned toial judgo cold ons
jury thay sdoovifaicosilon ovidenco shouald b approached wiih caunion,
because hwerw ore lnhorent dangors; ong of whioh was thait a wicness

can be mistakun, hue sever told chom that judiclal nxpurience ha

&

shown that in o nupber of cases, erroneonus 1dantification ¢videnco
by spparcnily bhonest wiiawsses had lod ro wrong conviciolons, and

Lirat an honest witness can be a convincing witness even though he is
Lmistehsn. Lu cha ond, fnough che jury were aware ol the fact thac

g upen the evidence of Phxllips,

L eX2rclne: Cauuidn ian act
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bacause he may by mrstaken, they werse nev given ithe bensifiv of
judicial oxperioncs which would domonstrats cifccrvively the
real reason why'thﬁy sagiit. 0 2ECrcise goear caution wn acting
apon suca L2stiwoay. We are of “he view that this was a serilous
omission by the luarped trial jaagae.

in thkosy circumErances and in accordance with whe dicta of

the Board in Scott v. The gueen 119¢9) a.C. 1i4Z at 1201, unless

there are oxXesphional circumstanc:s wo juswify such a failuse,
it conviciicn sughs Lo bt guashed, because o would have rosulted
vn a miscargiage of justice,

Afzer carrful wxaminarion we have found no excepiional
circumscancas, to justify such a failurs in this case, and congo-
guently on that ground we made the order refarred to a. the

beginning cof wiris juagment.



