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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 40/51

BEFORE: THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MiSS5 JUSTICE MORGAK, J.A.
THE HON. MR. JUSTICE BINGHAM, J.A. (AG.)

R. wv. ERROL HYLTON

APplicant unrepresented

Miss Paulette Williams for the Crown

2Z2nd October & 1lth Novembeir, 1391

BINGHAM, J.A. {(AG.}:

On the 4th April, 1991, in the (larendon Circuit Court
held at May Pen, the applicant was convicted for arscn commicied
on zZist August, 19%%0. He was sentenced tc a tesimn of imprisonment
of ten years at hawrd labour.

‘The facté of this case are these. Ine complainant
Viayne Ancerson and one Lorna lived together in a cne room dwelling
house at Raymonds District, Hayes in Clarendon. Pricr to this
:elationshlpy Lorna had been friendly with the applicant. That

relationship came te an end sometime before, just when it 15 unclear.

4]

On dist aAugusy, 1950 about w:4b p.m., Lorna and the
complainant after locking up the hcouse, went cut, They left a
shade lamp turned down on a table in the room, They left to attend
a wake in the same district where they lived.

When ilhey reached a distance of about a Yuarter of a

\
mile from the houg!; they were accosted by ihe applicant who

reported to the complainant that "his girlfriend (Lorna) was

o

selling goods in May Pen.® They walke

cff and the applicant,

&3]

in a fiv of temper then said "I must Kill one c¢f ocono. if I

don't kill one of oonc a o bura down you house.”



The complainant and Lorna continued on their way to the
“dead yard"® about a mile from hig home. Vhile there one W
Worrel Feavon came and sbpolke to the complainani which conversation
caused him to then leave the "dead yard®™ and go in the direction
of lils housc.

When the compleinant was aboui. & guarter of a mile away

from the howme, he saw fire coming from the direction of the
premises, He then observed the roof of his Louse ablaze. The

contents were also on fire. They w

both destroyed. The lamp

which had been left on a table was now seen restilyg oo the obed.

Viorrel Fearon haa lefit his home around 3:30 p.m. on hiis
way to attend the wake. On his way, he saw and recognized the
applicant whom he had known before for abecub one year, coming out

of the complainant’s yard ebcut one chain from the house. iie

2

described the applicant as “coming oui fast. Fearon also knew

of the previous, as well as the present relaticusiip between the
applicant, the complainant and Lorna.
4 repori was made by the complainant to the Hayes Police

the feollowing merning.

The applicant was subsequently atrested ol & warrant on
£lugt October,; 199V. Upon arrvzsi, he said nothing.

The applicant gave sworn evidence in his defence. He
adnitted to living in ihe Raymonds area fou six months prior to
the incident. He was e@ugaged as a Hawker and Peddlar, an occupation
which took him Lo other parishes, His defence amounted Lo an alibi.

He testified to being in Lrown's Town, St. hnn engaged in selling



on the day c¢f the incident. He denied being 1n the area when the
incident occurred,

The lecined trial judge left the case te ithe juiy on the
baslis of circumstantial evidence. This was further buttressed by
the evidence of visual identification of the complainant and the
witness Worrel Fearcn. in this regard, the learned trial judge's
direction on the law was strcactured in a manney which heeded the

guidelines laid down in R. v. Oliver Whylie [1877] 1% J.L.R. 163;

P Yt B B Ll T, b fT L K P W - - M -,
L8775 25 VWeoi.l. 43U and subseguent aicta from this Court as well as

the recent decigions of the Privy Jouncil in Junior KReid & Ors. v.

the Queen [196%; 3 W.L.R. 771 and Scott & Ors. v. the Queen .1i58Y;

2 W.L.R. 5.4. & proper direction as wo how to desl with the alib:i
Gefence raised by the applicani was also lefi for iheiyr consideration.
The alibi defence, however, chsllenges the puirported
identificaticn by the complainant ana Worrel Fearon who 1n differing
circumstances said they had seen the applicant on ithe night of the
incident.
There can be no doubt that the issue of identification
was crucial to the Crown's case. In dealing witin this issue, the
learned trial judge gaid at pp. v - & of the recorda:

“  Now the impecrtance of identification
is very crucial in every case, aid the
reason why this is so is that naturally,
if a miscake is made in identification
and you believe or you accept the
tesiimony of a witness who is in fact
making a mistake, the conseguences as
far as an accused person is concerned
could be letlhial. You believe a man
because he looks honest and he LOOKS
reliable, Lut he is making a mistake.
50 for tiis reason you have to ke very
careful in assessing what 1s called

the cogency of the guality of identifi-
cation evidence.

Another reason why this is important
is because we live in a mixed sociely
and people do resemble one anocher. soie
of you may have had the experience of
somebody calling to ycu on the street
calling you by a name that you know not
of and even when you say it 1s not me
that person says il is you man, L know you,
so this is why identification evidence
is important. in this case rhere are



"certain factors with which I can
assist you in assessing the yualicy

of the identificaticn evidence,
gaturally, if there is bright l:ght in
an area at the vime of & purported
identificavicen, there 1s less likeli-
hocad of an orroy becausge if it is
daylight you can sce and not make a
fistale. I on the other hand there
is dark night, there is a possibilaty
ol an orror. Well the evidence in
this case, if accept 1, it is a
matter for you that it was bright
mocniight. +“he evidznce of

M. fearon is thai. he at about ¥: 34
on the zlsi of August, was geing
Jdead yard wheu he saw flame coming

out of the top ¢f Mr. anderson's house
and comirg fiom in that premises he
says he saw thisg accused man, bub héa
said it was ovright moonlight and

Lhat is how he made him out. e said
he saw him plain and he saw the whole
of his body, from bis hesd come down
to his feei,

"L:) o lllo

-

Another facuoir th
in assessing Lde :1£
this is
know a person you aie less likely to
naxe a mnistaxe than if i1t is a styranges.
You see, if . ;s a stranger, then you
nave never seen that face before, you
don't know that person, even with bright
moonlight you could e making a mistake;
but when you inow scaeboay, the
possibility or likelshooa of error is

1
ATE8 .

4 18 imporuant
ication evidence,
a commonsense approach, if you

(=
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Further on he also said (p. G}
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You also svidence of the

myialnankp My ., Ancerson, he says that
an i " Wit on Lh
way Lo Lhe dead 1~~d wihien whe accused
man, whom he had kpown prior o that time;
called to him and said, "1 want to talk
Lo you.'  The conplainant saild he stopped
and they bey Lo tulk, the accused
speasing avout his girlfriend -~ the sama
Lorna. incicgentally, this Lorna is the
person who the accused man says he
never inow, e certainly never had any
relationship with her. So, 1f you
believe, Mi. Anderson, when he says
that thet was the subject oi the
conversation then you weuld say thai
you can't believe, you don't believe
this accused man when he says he don't
know anybody name Locna and had no
relationship wikh her at this time.”
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Barlier in dealing with the

D
s

libi defence the learned
trial judge had said (pp. 4 ~ 5):

[

Now Mr. Foreiran and members of the
aury, the defencs that is being put
forward by this accuscd person is what
is incwn in law as en alibi. &n alibi
is very easy to understand because what
an accused person who uses that as a
daefence is saying is that i could not
have burnt down Lhe housce of this
complainani. at Reymonds con the night
in guestion because L was in brown's
town., A person cannol be in two places
at one time, so that is what an alibi is.
The interesting thing about an alibi
is that the pacviy whe is putting it
forward as a defence does not in law
asgume the cobligation of proving it it
1s the business of the prosecuilon to
disprove it and show you tha: an alibi
could mot apply.”

Following upon these directicns, the jury after retiring
tor twelve minutes came to a unaninous verdict of guilty. in so doing,
Lhey accepted the Crown's case and rejected the alibi put forward by
the applicant.

Having ourselves cerefully examined the record, we can
find no ground for disturbing the verdict te wiiich they came.

On whe guestion c¢f sentence, although the term of ten years
at hard labour may appear somewhat cxcessive, whan exanined against
the antecedents of the applicant, we can finag no justifiable basis
for interfering with the senience iLhat was irnposed. MHeedless to
say the nature of the offence when taken together wiin the
applicant's previous record merited condign punishment.

1t was for these reasons that we vefused the application
for leave tc appeal and affirmed the convicticon and sentence,

“he sencence will commence from 4th July, 1991,



