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This appellant seeks leave to appeal from conviction and
sentence of deain: in the Home Circuit Counrt on April 1, 1992
pefore Wolfe, J. (as he then was) and a jury for the gunslaying
of Rupert Taylor on august 7, 1991,

We treated tihe hearing cof the application as the hearing
cf the appeal which we disnmissed. The murder was classified as
non-capital and accordingly we guashed the sentence of death and
substitutea a sentence of imprisonment for iife with a recommend-
ation that he be not eligible for parole beifore serving a period
of twenty-five years. The promnised reasons for our decision are
set out hereunder.

The lone evewitness for the prosecution, 18 year old
Shelly—-Ann Newton, testified thaﬁ at about %:00 p.m. on August 7,
19%1, she returned from the Lobster Pof Ciub at Bull Bay to
Pleasant View Lane in company with "Fau Head", Ruddy sample,
Bunny, Chappie and a g¢irl named Patsy. 7They travelled on motor

cycles. She was the pillzon rider on Chappie’s motor cycle,
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When they arvivaed at Pleasant View Lane she saw the appellant
"Colo", whom she had known since she was nine years of age,

gitanding in the lanc. The area was well lit. The appellant

was standing under a street light and there was another strest

light about 20 feet away. The appellant had 4 spliff in one
pand and in the other he had & "medium size gun® winich she
estimated Lo De about 14 inches long, Behind him stood anothe:
man whose name she dia not state., Her company came to within

. of the appcllant and halted., $She spoke to 3unny and

“
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when she looked again the appellant nad disappsared, After an
interval of about two minutes they were alerted by one Lavern,
a girl who lives in the Lane -~ "We se2 haey buss cut” - and when
sne looked she observed that the appellant was then standing
behind them ana aboul aym's length from her. He pointed the gun
at her chest and announced, “"Hey gal, none of oonu don't move,”
The appaellant then called Bunny who went to him and afcer
he had searched dunny he declared, “That one yank clean®” and orderad
Bunny back to his position. He nexc callea to the deceased
Rupaert Tayleor (“Fat Head"), and as Taylor approached the appellant
guaried, “"How you lock sor” Taylor had been sitiing about three
yards away from che appellant and as he walked towards cthe appel-

0

lant Taylor respended, "How me look, bossv® The appellant rejoined,
"Where you coning fromy* to which Taylor repliced, "Boss mil is a
working man and is work mi coming from.® “What iana yuh bagy”

was the appellani:'s next demand. “Nothing®, replied Taylor, "is
¢enly mi wallet and comb.® The savagery of the encounter is
captured in the nexit sentence of her cevidonce:

"By the time him go up wo him, hi
the gun e shub him in his ragl
and the gun go off,.”

She heard an explosicn which she described as “Blough” and Tayler
fell to the grounca. The appellant then pointed the gun at Bunny
and she heard a click but no explosion. +The appellant then backed
away and ran down & nearby gully and while retreating he kept the

)

sun pointed at them., She said Taylor's left ¢ar was torn off,
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She ran to her mother’s churcin bui apparently not finding
her there she rsn hewe and then went to the Bull Bay Police
Station where she made a repori. The Police escorted her back
Lo the scene but by then Taylor's body had been removed., 3he
spent whe naght at ihoe Police Station and next day the Police
acconmpanied her ©o her home to collect some clothas and she did
not return o the arca until three weeks later, that is, subsc-
guent to the arrast of the appellant.

On the ali-important guestion of identificaticn, she said
that she and the appellant grew up vogather in the area, she knew
his mother, Miss Paarl, his scep-father “Mannie", she know theilr
home and that che eppellant once lived wivh them but latterly he
was living at an aadress on the Bull Bay mein road. She zaw hinm
every day, and indeed,; she haa scen him earlier on the day of
the murder. MHore pavtlcularly at the time of the encountex in
the Lane she saldd shce saw his face "claax, c¢lear” and that he had
& grey and blue kerchief folded and tiad around his forchead,
ancd that she leoeokod at him for about f£ive minutes at f£irst ana
then after he rc-appeared behind them uwuiil he fled the scane
she was looking at him for ancthe:x seven minutes, 0On both occa-

sions they werse otk under the streei lights. His dress was a
Llue and black vanzie “"with some dot dois®™ with grey on it and
peppar secd pants.

Despite vary strenuous eiforts by detfence counsel nothing
of significance turned on the crosg-examinaticn ¢xcept in so far

ed wo medify an aspect of hex evidence relating to

,.,.

as she was
the number of persons present, Sns was challenged with her
deposition in which she had stated thac “the lane was full of
plenty peopls gambling who ran away.” In cross-—examination,
she said the Lane was not full becausc there were just about

gix persons gambling under the street ni.., Far from disputing

her knowledge of the appellant, 1t was suggested that she had
been his garlfriend as late as 1990. This she denied vehemently

d

C)

but on being gquestioned about one HBeverley Forrest she admitene
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she knew her to be the appellani's girlfriend and that she had
come to her howe seeking to induce her not to testify against
aim. Bhe denied that she was motivated by malice, strongly
rejolinings

"Malice, that is a big lie; from I know

that guay me and him never have anything,

never,"”
Tc the question that sihe had lied on :vhe appellanc she responded:

"Sir, i not telling a lie, he and my

cousin used to deh, so I couldn't

geh with him, she name Marva."”

Dx., Royston Clifford, Consultant Forensic Pathologist,
confirmed that the victim was shot at close range with a shot
gun (in all preobability a sawn-off shot gur). He found, on
external examinations

“A large gapang shot gun wound to the
laefi ear completely shattering the ear
as well as the underlying skull resulting
in & large hole with protruding brain

tissue., The plastic piston as well as
several small lead pellets were recovered

from the wound as well as ithe remaining
prain. The cause of death was the shot
gur wound to the head.”
Corporal Lenford ills of the Rockfort Police Station
was present at the Bull Bay Police Stacion at about 9:30 p.m.
when the incident was reported by a telephone caller., He arrived
at the scene te £ind the body of the deceasssed on its back in a
pool of blood. He observed the injury wo the head then removed
the body to the Kingston Public Hospital where death was cert:fied,
He began investigations and on the next day obtained a
warrant for the arrest of the appellant on the charge of murder,
On August 18, 1991, he executed the warrant on the appellant whom
he saw at the Bull Bay Police Station. Upon being cautioned the
appellant replied, “A lie them a tell pon me, officer.” The
officer testifiad that the witness Shelly~-Ann Newton attended
at the Bull Bay Police Station on the night of August 7, 1991,
and made a repori to him,
The appellant made an unsworn statement and called as his

withess one Vercnica Hutchinson.
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The gist of his statement is that at sometime in 1990 he
had had a relationship with Miss Newton - not a very serious
relationship -~ but after a while his girlfriend Beverley Forrest
heard about it and the resultant fuss brought that relationship
to an end. He said he was playing football one day while
Miés Newton was passing and the ball got out of control and hit
her in her face following which she said she would go tc the
Police Station and that she “must mek Police kill me.®

On the night of the nurder he was returning from vending
fish in town on & minibus on which one Veronica Hutchinson was a
passenger., Indecd, he had boarded wne bus ahead of her and saved
a seat for her because the bus was crowdad. She came off at Seven
Miles while he came off at Eighti Miles where he saw a crowd and
heard the people talking about the murder in the Lane and that
no one knew who was the killer. He cams into police custody when
a bus on which he was travelling was siopped at a road block a
few days later.

Veronica Hutchinson corroborated the bus trip and related
that when she alighted from the bus at Seven Miles she heard of
the murder from a group of p=ople whb were talking about it. She
testified that it was about 7:30 p.m, that they boarded the bus.

in cross~e¢xamination she disclesed that she had heard of
the appellant's arrcest about two weeks afier the incident but
she did not reveal to the Police whai she knew of his whereabouts
at the relevant time. She said also thaw she had travelled with
the appellant on the bus several times but she could not recall
the last time she had done so prior to the day of the killing.

No complaint has been made in this appeal about the learned
trial judge's dircctions on the live issue in the case, that is,
visual identification and we ourselves have not discovered any
ground which could give rise to any such complaint. However, the
first of the two grounds of appeal sought leave to adduce fresh
evidence on the issue of the identifica:ion of the appellant as

the murderer. It was proposed to call three witnesses, viz:
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Pcarl Holding, the appellant's mother,
Delroy Brown (Bunny) and iMichazl Wells.
The affidavit of Pearl Holding discloses that she had
attended the Preliminary Examination but she was not aware that
Delroy Brown (Bunny) was implicated in the case and that it was

on the last day of the trial that her husband informed her that
Bunny's name had beon called. Had she iknown of Bunny's implica-
tion she would have made efforts to find him before the trial.
As it turned out it was about one year after the trial that Bunny
came to her at the market and expressed his willingness to testify.
It is impossible for her to hava been present at the Preli-
minary Examination and not have neard Bunny's name mentioned.
Shelly-Ann llewton was never chnallenged that it was at the trial
that she was mentioning Bunny's name for +<he farst time. And,
indeed, such a challcnge could not have been made because the
evidence is in her deposition. The trial lasted from March 30
to April i, 1992, Shelly-Ann Newiton begesn her testimony about
12:00 noon and on the very second pag2 of her testimony she first
mentioned Bunny's name and it was mentioned several times there-
after. Pearl Holding's evidence, however, would only lay the
groundwork for introducing the evidence of the other two proposed
witnesses.
The cevidence proposed to be adduced through Delroy Brown

is as follows:

"l. Thai I reside and have my true place

of abode at 56% Anderson Road, Woodford

Park in *the parish of Kingston and my

postal address is Mona P.O. Kingston 7

in the parish of 5t. Andrew and I am a

cook.,

2. That I am also called °‘Bunny’.

3. That I have known the accuscd

Alexander Hution otherwise called 'Colo’

for three (3) years befora the night of

the murdar,

4, That I remembec¢ the night when

Rupert Taylor, otherwise callad 'Fathsad'

was killed at Boulevard Lanc at Eight

Miles, Bull Bay in the parish oi
Bt. Andrew,
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"5, That about b:3U -~ 7:30 p.m. that
night, I was in & gambling house playing
ludo with a number of other people in a
lane across from Boulevard Lane at Eight
Miles, Bull Bay in the parish of
5t, Andrew.

5. That whale I was playing i heard a
loud explosion coming from the direction
of Boulevard lane,

7o That evegyone startzed (o run in the
direction from which the explosion came.

8, That I jumped on my bike and rode
up Towards Boulevard Lane where I saw a
odv

body lying on the ground,

9. That I looked at the body and rode
away decause I did not want to become-
inveolvod because I heard it was murder.

i had seen the person lying on ithe

ground, before and I knew hin as 'Fathead',

10. That { did not see Colo that night

when ¥ was gambling nor when I went to
look at the body.

1l. 7Thet I do not know Shally Anne
New:i.on.

12, "That I did not visit a club with
shelly Anne Newton or Fathead, or Ruddy
Sample, or Patsy on that night.

13. That Cole did not pecin® a gun at me
chat night.

14. Thet ¢ did not make a rgport to the

Police Htation at Bull Bay iLhait night or
at any otcher time in relation to the
inclident,

atwexr thac night I did not
Birght Miles until about one
r at which time I was informed
and verily believed that Colo haa been

sentenced ior the murder of Fathead.

16, That 1 was also informed that my
name had been mentionad in Court in
connection with the case,

17. That on hearing this I went to
visit Colo's mother, Pearl Holding, in
the market where she sells.

18, That I was not aware before this
time that Colo had been arrested or
convicted and sentenced for murder.

resia in Mona until [ 1oft for Wood-
ford park.

19. ‘Thet during the year I was
11g

20. That Colo‘s mother infermed me that
she had tried locating me bul was unsuc-
cessiul in her attempts.
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"2i, “hat i told Ceclo's mother i was pre-
pared to give evidence as the evidence
given by the main witness, whom I later
learnt was Shelly Anne Newtcn, was false.®

Michael Wells' affidavit reads:

¥1. That I reside and have my true place
of abode and postal address ai Shooters
Hill, Bull Bay P.0., in the parish of

St. Andrew and I am a higgler.

2, That { know the accused person
Alexandeor Button otherwise called 'Colo’.

3. That I remember August 7, 1951 as
that was the night Fatiaead was killed.

4. That on that night av about 7:00 p.m.
I was at Eight Miles, Bull Bay in the
parish of St. Andrew in Ploasant vView
Lane watching football.

5. That I know Shelly Anne Newton.

G. That while watching fooitball I saw
Shelly Anne Newton in Pleasant View Lane
watching a game of netball.

7. Tha® while I was watching football
¥ heard an explosion coming from the
direction of Boulevard Lanc, which is
naxt €0 Pleasant View Lane.

8. That I ran to Boulevard Lane where
I saw & number of people gathered.

9. Tnat I saw a man lying on the ground
I never recognised who it was but was
later informed and verily believe it was
Fathead,

10. That I saw S5helly Anne Hewton running
cowards the lane when I was also running
towards Boulevard Lane.

11. That afver I left the scene I went
to sit at the Bight Miles bus stop and
was there for sometime when a bus stopped.

LZ2. Thet two people alighted from the
bus and then Colo came off +he bus.

13. That I told him that a man had been
killed and he asked me i1if it was the
police who had killed him.

14. That Colo never entered Boulevard
Lane where the body was that night. He
went up the road in the direction of his
homne,

15. That the weckend after the incident
I left Shooters Hill and went to West-
moreland to sall cosmetics.
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“l6, That I spent some months in Westmore-
land selling my goods between Delfland,
Litile London and Top Hill.

17, That ¥ returned to Kingston after
ry stock was exhausted, at which time I
triad to contact 'Colo’ as I had krought
someihing for him,

18, That I was informed, and verily
believed, by my cousin Carol Farguson of
BEight Miles that Colo was ‘'ai condemn'
for the murder of Fathead,

19. That I did not know pefore this time
that Colo had been arrcsted for and con-
victaed of murder.

20. That had I known I would have gone
to Couri to give evidence on his behalf,

21. That ¥ am prepared to give evidence
on his be¢half.®

The test which must be satisfied by evidence which it is
sought to adduce as fresh evidence was stated by the Lord Chief

Justice, Lord Parker of Waddington in R. v. Parks [1961] 46 Cr.

App. Rep. 29 at page 32 and applied by this court in R. V. Page

11967] 11 W.I.R. 122 is as follows:

"The couri, mindful of the principle which
was laid down in the case of R. V. Parks,
has considered the evidencz given to the
court today and asks itself whether that
evidence conforms to the conditions under
which a Court of Appeal would consider
and act upon additional evidence. The
important passage in the judgmoent of the
Lerd Chief Justice, LORD PARKER OF WAD-
DINGTCH in that case is to bg found at
(1961), 46 Cr. App. Rep. 29, p. 32):

"The reason, however, f£or granting
leave to appeal in this case was
that the court should consgider
whether certain statements which
had been obtained since the trial
from various witnesses shcould be
given in evidence in this court.
it is only rarely that this court
allows further evidence o be
called and it is quite clear that
the principle upon which this
court acts must be kept within
narrow confines, otherwise in
every case this court would in
effect be asked to effect a new
trial.

As the court understands it,

vhe power under s. 9 of the Cri-
minal aAppeal Act 1907 is wide.
It is lefi entirely to the dis-
cretion of the court nui (he
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“ ‘court in the course of years has
decided principles upon which it
should act in the exercise of
that discretion. Those principles
can be summarised in this way.
Firsi, the evidence that is sought
to call must be evidence which was
not available at the trial.
Secondly, this goes wiihout saying,
it must be evidence relevant to the
issues. Thirdly, it rust be evi-
dence which is credible evidence in
the sense that it is well capable
of belief. It is not for this
court to decide whether it is to
be believed or not, but evidence
which is capable of belief,
FPourthly, the court will - after
considering that evidence - go on
to consider whether there might
have been a reasonable doubi in
the minds of the jury as to the
guilt of the appellant if that
evidence had been given together
with the other evidence at the

trial." "

It is manifest that the proposed evidence cannot satisfy
this test, Counsel who represented the appellant at the trial
would have been aware of the persons, including Bunny, whom the
witness Newton named and he was also aware that the prosecution
was not calling any of them. He has not stated that he made
efforts to secure their attendance which effort would necessarily
have included an application to the court to have any witness
subpoenaed. The proximity of Mona and Woodford Park to the court
is well known and no witness would be thought credible who
testified that he was within that area and did not know for over
one year of the txial of the appellant. Both Bunny and
Michael Wells place the killing some two hours earlier than the
eyewitness made it. More to the point is the fact that the
defence advanced was an alibi supported by Veronica Hutchinson
who put the appellant at a bus stop down town at 7:30 p.m. which,
be it noted, is much earlier than the time of the killing stated
by the eyewitness who gave the time as after 9:C0 p.m. The
significant thing about the proposed evidence is that in any
event it could not meet the third and fourth principle enunciated
above., In the exercise of the court's discretion the application

was refused.
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The ground of appeal, ground 2, which was argued reads:
“The learned trial Judge erred in law in
withdrawing from the jury the possibility
of accident (p. 43). On the evidence of
the witness Shelly-Ann Newton (p. 14) the
accused 'use the gun to shub him in his
right cars and the gun go off.?
in the context of the alleged encounter
between the accused and the deceased the
jury should have been directed to consi-
der (a) whether the shooting was acci-
dental; and/or (b) whether the accused
was guilty of manslaughtexr by reason of
gross nagligence.”
It is to Lord Gifford's credit that he did not waste the time
of the court making submissions on this ground of appeal. He
merely submitted thai on the evidence of Shelly-Ann Newton it
was not clear that the discharge of the gun was necessarily
deliberate and scems rather to have been a show of authority.
No more need be said than that accident would have to
be re-defined to accommodate s¢ implausible a contention and
the law relating to manslaughter would require refinements
which have so far evaded keener minds. Heedless to say we
rejected this ground also and dealt with the case as earlier
stated.
Finally, we must record our abhorxrcnce and condemnation

of this most callous, cruel and totally senseless killing which

nevertheless enticles the murderer to his life.




