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FORTE J A

The apprllant was crioed on an andictment in which he
was chargred for the murder of Rodasrick Falconor but was convictad
for manslaughter and sentonced Lo ninc yoars imprisonment with

hara labour. He however applied for lcave wo appeal his cen-

-

viction and sentence, and having been grantad leave, we heard the
arguments of counsel on the leth Marcn 1994, and now record our
conclusion,

Tha facts in the case wore simplw, The prosccution

/
allsged that the a ellant entered the room ¢f tha deceased, 11
P

~

the absence of the wife of tihw Gecwasad, hit him with his fists
and ther=zafter threw @t him, a lighted kerosons lamp, hitting

the deceased in bis forehead and causing him %o £all and the lamp
o] fall on top of him. The flames of the lamp set the clothes

of the deceasad on fire as also tha dnceasad himsclf. By the time
assistance cams to him, he was severcly burﬁtv and admitted to
hospical ho subscquently succumbed to those injuriss. 1In support
of these allegaticns the prosecution rclied inter alia on the
ovidence cf Ann Falconer, an ﬁyg—witness (to cthe 2bove stated
facts) and Joan Falconer the wife of the doceased, wnho maintalned

that she had gone to the shop ana on returning hoeme she seéw the



- -
app=llant (the favher of her twe childron) running away, and
on @ntering her room she saw a2r husband afire lying batweon
the two buds thorein., She managed to put out the fire and
with assistance vook him to the hospital. On his way therea
thr dcceascd kopr sasying thet it was "Archic" (the aprllant)
who “"burn him up.”

As the cass turned out, however, it appears that tha
jury, by convicting the appellant for manslaughter acc#ptea tne
account of the appellant, «eithor in part or in the winole, as
his acccunti formed tha only pasis on which the learned traial
judgs laftv a verdict of manslaughter open te the jury. The
graveman of the appsal thereforc rests on the learned trial
judge's trearment of thoe defence and consequently there may be
no furtchar necessity to reter to <he allegations of the Crown.

In his defence, th: appellant made an unsworn state-

ment, which for obvious r«asons, 1s

i
{2

ot out in full her<eunder,
and as takon from the transcript of the summing-up of the
lezrnnd trial judge:

"we:11, he gave his unsworn statement and
this is what he said. 2 said he lives
at guecnsbury district in St. Elizabath.
He 1s & mascon and a farmer, On 2 night
in June cf last year he went e
Jean Falconer's housa; Joan Falconasr is
his baby mothcr. He and Jcan had an
argunent over monaey; Joan took off the
lamp-shade and put on the& table and
li¢ tne lamp. Same time he and Joan
caught a fight and the lamp-shade
turn 2ver and droppsd on che floor
and caugnt the place afire,

Mass Roderick shouted, “Stop it, stop
it.' Mass Roderick came otf the bad
and thoen stepped on a pisc of bottle
and stopp#d into vhe firz., He
startad, he said, toc put out

Mzss Roderick and bhc said they were
successful in doing so. After that
they got him out and thsn ha rushed to
get someching to take Mass Roderick to
thé hospital, He weat to his mother's
house to try to gat assistance to take
Mass Roderick to the nospitcal. On
his way back from nis mother's house,
he found out that somebody ¢lse had
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"taken Mass Roderick away to ivhe
hospital. He *old yocu, ‘I did
not hit Mass Roderick with &
lamp, I would nevsr do & thing
likae that, he was good Lo mg,
me and Mass Rodarick were
friends, we lived like father
and son, me and Mass Rodarick
bhad neothing. Joan did not tell
me that she was marri«d To
Mass Rederick.' S0 that was his
answer o this charge of murdor,
that was his azfence.”

The appellant firstly complained in ground I as follows:

"The learned trial judge mis-
directzd the jury in
instructing them that 1f they
wore satisfied that the death
of ths deczasud mapticonaed in
the indictment, arose from an
unlawful act by the Appellant,
their verdict should be exther
murder or manslaughter. He
failed to direct them that it
is only if the unlawful act
caused serious bodily hurt or
could reasonably have becon
forsseon to caus¢ sericusly
bodily hurt that they cculd
revurn a verdict of murdsr or
manslaughter. He failed to
direct the jury that if it was
not the act of the accused that
actually killed the victim they
must Lo satisficd that 1t was
such unlawful act that caused
or contributed to the
circumstancss 1n whichb the
victim suffared dzath.”

In order to awal wffectively with this ground it is
necessary to rafer o soveral passages in the summing-up which
demonstrate that the complaint i1s without merit. This 1s how the
learned trial judge dealt with the defence, which was based on
the unsworn statement of the appellant, and which as far as can
be gleaned from the reference to it by thse learred trial judge,
was lacking in detail. In direct reference to the statement he
said:

¥... Suppose you were to believe
him that that is how it really
happened, what then would be the
position? Well, I direct you,

Mr. For=man and Members of the
Jury, that all struggles in
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anger, whether by fighting, wrastling
or in any other mode are unlawful,
and death occasionad by them i1s man-
slaughtzr at the lsast, beceausz what
this d=fendant is telling you or

has told you is that he and

Mrs. Falconcr had an argument over
moncy and the argument turaed inteo

a fight. So thney were fighting
berween themselvesg.”

The lcarned trial judge, later gualificod this seemingly broad
statement of law by dirzcuing the jury thuss

"An unlawful act causing the death of
anothory psrson can'c simply, bacauso
it is an unlawful Acr, rendor a var-
dict of manslaughtar inavitable,

sincw the existence of some asgres of
mons rodé &$ an ossential ingredzent

is now recognized. For such a verdict
insvitably to follow, the unlawful act
must be such that all sober and
reasonabls prople would racognize must
subject the victim to at lzast the
risk of soms harm rasulting ctherefrom,
albeii, not sericus harm,®

He tusrcafter assisted the jury as to how to apply the law to
facts cf the case as follows:

"S5o what 1 am s2ying €0 you now 13,
if you bzlieve ithat there was a fight,
then thias is the law that you would
have to apply. That fight botwean
this Defendant ana Mrs. Falconer would
have baaorn unlawiul., So in fighting
with Mrs. Falconey this Defandant
would not have boaen doing somwching
lawiul, like pe¢ling an crange, the
cxample L gave you. He weuld nave
peen doing something unlawful. Look
at the circumstances in which that
fight was taking place, if you find
that thors was a fight. Leok at the
size of the room, 12 by lZ.  That
is where the fighc is taking place.
Look how crowded that room was, Two
baeds, 3 stove, a what-not, a table,
four chairs. If you beliave thu
.evidence for the Prosecution, all of
that was in that room and z buckst
of water too, if you belicve

Mrs, Joan Falconer, somewhore in

the room. There was only a space

of three feocot betwezen the two beds.
That is where the fight would have
been taking place. So you wculd
have very little spacs tc walk in
+hat room, much less tc fight."
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Then he directs the jury as zc the test to be applied in such
circumstances in deciding whether there is any guilt in the
appellants

"So 1f this Defoadant is fighting in
thos« circumstances and there is a
lighted lamp on the table, firc as
going in “hat room, there is a light,
a flame on the table, ask yoursclves
the guestion, as a sober and
re2sonable man, must he not have
rzeognizad that his act in partici-
pating in this fight would have
boan likely to bouncs the lamp cft
the table? ... and if the lamp falls
from the tabls what would & raason-
able sober person appreciats, IS
it not that that lamp might start
a fire in the room? Wasn'v chat
forusauable by a reasonably sobar
RaL, this Dafzndant is collang
you that 1is a2xactly whaco happenad.
The lamp f£all from che table and
started a fire, and this old man is
in that room, not only old put
infirmed, He is not well, that 1is
why he 1s therdc.

Wouldn't a sobmr roeescnable man
realize thay if & fire was started
in cthat room, that that fire migat
hava don: serious bodily injury at
le2ast to that old man.”

At ths end of these passages the jury would have clearly
understoeo that if they found that the appellant was ¢ngaged in an
unlawful act, whiéh caused the death of the deceased, and that that
unlawful act was dangarous in the sense that any reasouable 2nd
sober person would have forsesn thar it woula cause some harm Lo
the deceased, then in thos? circumstancas the appellant could be
tound guilty of manslaughter. Thesce directions are in accordance
wich the settled principle of law, which was once again reiteratsd

and approvaed by Lord Salmen in the case of D.P.P. v. Naewbury &

D.P.P. v. Jones {1976} 2 W.L.R. 918 at page 921 as follows:

"in my viow the learaned trial judge

was quite right not to give such a
dirgction to ithoe jury. The

direction which he¢ gave is com-
pletely in accordance with established
law, which, possibly with one
exception to which I shall presently
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"rofer, has never been challenged,
In Rex v. Larkin (1942) 29 Cr.
App. R. 18, Humphreys J said, at
page £3:

"Where the act which a person
is @ngagad in porferming

is unlawful, then if at the
same time 1t is a dangercus
act, that is, an act which

18 likely to injure another
person, and quizw inadver-
tently the dozr of the act
causas the death of that

other person by that act,

ther ne is guilty of man-
slaughter,’

I agrwee envirely with Lawkton LJ
that that is an admirably clear
statoment of the law which has
boen applied nany timws., It
makes 1t plain (a) that an
accus&d is guilty of manslaugnter
1f it 1s provad that he
intontionally did an act which
was unlawful and dangerous and
that that act inadvercontly
caused doath and (b) that it is
uninecessary to prove that tho
accusad knew that the act was
unlawful or dangsrcous. This is
on¢ of the reasons why cases of
manslaughtor vary so infinitely
in their gravity. Thay may
amount teo little more than pure
inadvertencs and somutimas to
little less than murder.

Y am sure that in Reg. v. Church
[1966] 1 ¢ B 59 Edmund Davies J.,
in giving the judgment cf the
court, did mnot intand to diffeox
rom or qualify anytning which
had been said in Rex v. Larkin,
249 Cr. App. R lo. Indeea bc

was restating the principls laid
down in thav case by illustrating
the sense in which tho word
"dangurcus’ snould be undcrstocd.
Edmund Daviaes J said, at p. 70:

For such a verdict (guilty
of manslaughter) ‘'inexorably
t0 follow, the unlawful act
‘must be such as all sober and
rcasonable people would
inevitably recogniza must
subjoct tha cther person to,
at lzast, the risk of somo
harm resulting therafrom,
albeit not serious harm,'

The test is still the objoctive
rest. 1In judging whether the act
was dangerous th: test is not did
the accusad recogniss that it
was dangerous but would all sobar
and reasonable proplae rocognise
its dangzr."
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During the arguments bafore us, Mr. Macaulay contended
that inberent in this establishad principle is the roquircment
that it must be an act of the accused that causzd or contributea
to the death of the deceasad.

In the instant case, thers was no avidencs of any
direct assault by the appéllant upon the deceased. Such a

requiremant is however not necassary. S22 R. V. Ronald James

Mitchell [1983] 76 Cr. App. R 293 whzre Staughton J stated at
page 297

"Wa can sed no rsason of policy for

holding thst an act calculated to

harm & cannot be manslaughter 4if

it in facr kills B. The criminality

of the do=sr of the act i1s precisely

zhe same whethar it is A or B who

digs,®
Mr. Macaulay's real contantion, however related to che fact that
the unlawful act of the appcllant must be an assault he committed
in the course of the fight and there was no ovidenca thatany such
assault was tho direct caus« of the death of the deccased,

In our viaw, the learned trial judgs was correci in
directing the jury that figbhting is an unlawful act, when two
persens are voluntarily ongaging in assaults upon @ach other
with anger in their bhearts. If however, on¢ of the parties is
acting in self-defence from en unlawful atrvack upon him by iho
other, such conduct could not be said to be unlawful in the
dofender. The "evidences® as to the fight arose solcly from the
unsworn statement of tho appellant, and consceguently there was
no opportunity to ferrat out any further detail or clarificetion
in relavion to the circumstances of that fight. It would be
expscted, nowsver, that if the appellant's perticipation in the
fight was as a rosult of defending himself from an attack upon
him by Joasn, that he woula have statad such an important aspact
of his cass, in his unsworn statement., Instcad, the implication

of his stavement that "Joan took off the lamp shade and put on
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a table and lic the lamp, sam<time he and Jean caught a fight
«.." is that the fight commenced immediately after Joan lit
tha lamp, and even before she was able to replace the shade.
This cl=arly indicauves that the hostilities wersz at the
instant of the appellant, or at least that both of them
assaulted 2ach other simultancously, and <nter2d into the
combat willingly, and with the deliberate intention of doing

harm ©o ¢ach other. If that is 2 corrcct interpre«tation of

e

the accusaed's stetement from the dock, and w2 hold that it is,
tnen tne laarned judge was corroct wn directing the jury that
the fighting was <n unlawful act, zand in leaving the guestion
of manslaughter to the jury bassd on that premise.

in doing so the lzarned trial judge corroctly directed
the jury thus:

"“Manslaughter ariscs if you be¢licve that
there was a fight or you are not sure
whother thero was a fight or not,
because if you arce not sure whother
there was a2 fight or nox you would
have to givz him thae benefit of the
aoubt and say that thore was nc (sig) fight,
and if you ssy now there was a
fight, then decide after that
whiether as a reasonable man, & recason-
abla, seber man, he must have
recognised that as a result of his
actaion in fighting in those circum-~
stances, in that lititle room with
311 those things in itv, that old man,
Mr., Roderick Falconsr would have
bcen subject tec at least tha risk of
some harm being cccasioned to him,
albeit not sericus harm.”

in coming o & conclusion of guilt tharefore tn2 jury
would have had tc determine whether the act of fighting was the
cause of the injurises received by the dcczasaed, as a ruosult of
the fire which resulted from the fall of the lit lamp.

Tho clear implication from the accused’s unsworn
statement was that éhe fall of the lamp was & direct result of
the fight in which he and "“Joan” ware ongaged, If that wore so

the deccased biing burnt from th> consaguent firs woula have
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sufferad his injury as & direct and immedians result of vha

unlawful act 1.e¢. the fight (Se» R. v. Ronald Mitchell supra).

In those circumstancces the direcrions of the lcarned trial judge
cannot be faulted, and in particular this ground, which contwnds
that h¢ was in 2rror must fail.

The appz2llant also contended that the learned.trial
judge incorractly withdrew the defence of accideat from the
consideration of the jury, and consequently depraved the appellant
of his defenco., If such a defsnco aross on the avidsnca it
could only have arisen in the context of tine unsworn statemont
of the appellant which appears heretofore. That the learned trial
judge did withdraw “sccident® from the consideration of the jury
is evidencea on page 44 of tha transcript whore he sald:

"Counsel for the defendant teld you,
Mr. Foreman and Members of tho Jury,
in addressing you that the defenco
1s accideni. What the duefendant
is saying is that the old man was
accidentally burnt up. Well, in
law no onc is responsible for an
accldent; an accident is an
accident, but in this case it 1is
my opinion, and I direct you as
& matter of law, *hat this
defendant can't avail himszlf of
& defence of accident, and I will
tell you the reason why. He has
tcld ycu out of his own mcuth
that he was fignting with
Joan Falconor that night in that
room, Thoey had an argument and
the argumendc hurned into a fight.
if that 1s sc, he was doing
something unlawful, and thoreforce
in those circumstancas, &
pzrson who isg doiling scmething
unlawful can't plead accidoent in
his defenca.”

As we have seen befora, a person ongaged in an unlawful
act which causas the death of anether is liable in manslaughtor

in circumstances reiterated in DPP v, Newberry (supra). In the

instant cas@, the appellant did not allage an accident simpliciter
- but gave an accecunt which admizted his involvement in an

unlawful act. In those circumstances the jury would be roequired
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to consider his liability in menslaughtsr given the test already
aiscussed in the contentions ralating to ground 1. To say that
the appellant was deprived of a consideration of his daefence is
a mis-statemaent given the actual dofence to be glcaned from his
unsworn statctement. The questions which arose on the defence
were (1) was the appellant engeged in an unlawful act, and (1ii)
if so, applying the test laid down in tho cases, was he liable
in manslaughter.

Iin rglation to (1), if ho were not ongaged in an
unlawfui act, then he would not bo guilty of any cffsnce. 1In
our view howaver given his admission that he was involved in a
fight in the way he described iv, there could be no cothexr vie
other than that¢ he was engagad in an unlawful acu. The
conclusions in raespect of ground I would of course answer the
question posed in (ii) above. The appellant, howevar was noever
deprived of his chances for acguittal as the learned zrial judge
directed the jury at page 57 as follows:

“If you think that as a reasonable, sobor
person he could never have anticipated,
he could never have foreseqn that the
fight might have hit over the lamp or
that the lamp might have started a
fire, or that Mr. Falcouncr mignt pave
been burnt up in the fire, and that
he had nc intention in his mind to
kill Mr. Falccner or to cause him
any reaally serious bodily injury, itx

would be cpened to you te f£ind him
not gullty of murder or manslaughtor.®

and again at pagc 58:

“1f you think that no man could have

foreseen, no rcasonable man could

have forwsesnn =11 of that, then you

will have to find him not guilty

of manslaughter ..."

In our vicw those dircecticns left all the issues that

arose in the defence, for the consideracion of the jury, and

consequently the complaint of the appellant must fail.
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_.ll._
For these rsasons, tho appeal is dismisscod, and the
conviction and sentence are affirmed., We however cordaer that

the sentence be commenced from the 5th Octobzr, 1993.



