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FORTE, J.A.

Tier applicant wag convicited in he Home Circuin Court on

oyt

the ZzZnd Novsaibor, 1990 for (ke muavdes of Clive Win: committod
on tie 10%h July, 1989, He now applios for leave to appeal the
convicoion.

The evidence for the prosscuticon included the testimony
of three eye-witnesses, all cf winom kigw ibe applicaut before
the date of the offence. All chree wl.inesses were at a dance
on the morning of the Gth July, 19895 «f Lovasr's Hide-Oul whare
1t could be said thev thie incidenr wie ch led tc the dsath of
the deceased Clive Winn commenced,

Carl Shaw restifiad thal at abour 2.00 that morning while
he was at the dance, a man whose nams he dad non know cama Lo
rhe deceased, and soughi to borrow a inife from him. It
apprarsd (per «he svidencse of Stennet Smich) that this man had
had a fuss with *he applicant, wie was whers at vthe dance.

The docoased, was then taken by chis man, over o wherse the
applicant stood at uvhe juke-box, and as then told the man "A
you and "Blacka'® a war, ycu can cool off.” The applicant is

alse called 'Blacka.' 5fter this wasg said, the applicant

»
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walked off saying "Man a give man knife fe stab me, me a go
fe me gun." As he lefit the dancsg, he was seen by Stennet Smith
who alsc taestifiea thar he us~d (he words indicat-.ng that he
was going for his gun. an.applicamt on going ouis.de was
s¢en by Smith vo tak: » bicycle from « young boy whom he told
to meen baim al benbow Sivaeown corner. Hoe Lhon rods off.,

At about 3,00 a.m., the chrss cye-wiinessog, ohaw, Smich

and Deryick Salmeor lefs the dapceo togovher and in wi€ COMPAanY
of the deccagaa 20d olhurs, some riding bleycles ana others
walking., 4s Lhey ropched 3n froent of cho sdmiral TownPolice
Stetion, they were stopped by twe men, one by ths name of

Crawly, who angagued tho doceased in eonvaorsation.,  As nhay

centlnued ailceng ohio way, 4¢ *wo men folleowad beohind. When

vhay reached Beckford Strezi, the wiinogsas saw the applicant
comz from behind 2 ligh% post with a gun in his nhand. Hoe
pointed Lhe gun at ohg dicoased and said “Give men a8 Knife now
nuh. " The deccased repliad "after me nover give man muh knife,
mi done talk o Crawly alrvady.” The applicant then sald
Crawly can't help you becauss is Powsr House man run things.”
The deceased van off and whe applicant. firced & shon which
caught tho decceasced, causiang him we Lall., The others also ran
but as chey ran vhoy locked baehind to s.o chie deceased on the
ground. Crawly was beard Lo say "Dont sheot thae youtk and kill
him" and the applicant was soen to five thres oubcr shots intlo

the decoased as ne lay on the ground., Ho i

on departed the
sceng. The threas men thon returnad o where cho deceased lay;
Smith 2nd Shaw snding up noarost o him in thoe crowd which
gathered. in fact i1t was sSmith and sanocher man who raised him
up, and he was wien heard by Smith and Shaw to say “"Look how
Blacka shol me for nothing”. 7The decsasod was thaercafher placad

wn a car, and baken to Lthe hospital where no subsaquaenily dicd.
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his defencn, given in an unsworn stiatament, the

applicant admiitsd vo having bean at vho dancas, but maintained
that hae was not al the scene of whe killing, as hoe had lefd
the dancs with his garlfriend with whom he went s.ralght
héme whors he spont the rvrast of whe upighn.

The cnly issusz in tht case was shorcfors one of rdentifi-
cat.ion.,

Mr. McL.oan filed six supplameniary grounds cf appeal,

and was guiven loave to argue rioem.  dowoevor, he arqued only four

o~

of thasc grounds, epperently abandon.ng the othurs. The grounds
arguud ware as follows:

"l. Ths lesrned {(rial judg foilaed to, i1n
any way, polinil out thar the obsorva-
tion or vaoport which was made teo the
Couirt by Crown Coulsc i LY Casw,
in tho prosence of the jury Lo wine
zffact that the witnesses for tha
pJO.tCUL‘On had ra2ceaved threats which
had scared vthe wiwnesscs and kapt them
from ﬁ@f“ndlng oourt on the first day
cf the boaring Inco nstant mateor,
buing prejudicial o o ocass for the
accused, cught o have baesn expungaed
from thelir minds, baariwg in mand chat
it 18 the duvy of the Court to provent
impropers evidenca and che lika, from
going to the jury, in the intesest of
# farr wrial.

2. The learnasd crial judq“ foll into
errer in, ullGWldg nearsay ovidences
to be admiitiea by ruling har what
ths witnesses for che Progocuiaon
deponad had been sald by the decoased,
atr loast somc five mlmutcs he
was shot, o wiv "Look how
ni for nothing’, was &dmi Dl as
beirg z part of iha

3. That khe learned triel judqe failed to
adoequetaly and properly dirsct the jury
“he law eof id=2nuifics n particularly
a8 it dealt wich ke matiors of o dock
rdentification, the sufficiuncy of such
Ldence in £he lpstant case i tho
amount of cauticn te be applied in
cazes where the evidencs discleses what
Livile oxr no phys:rcal description nrs
bren giver of tho ﬁLcuawa/wplecani
and whors whatever descripnion that
was glven was gilven after Lhe
accusad was figstly taken 1nilo custedy,
or where it is doubuful thai 1L was
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"given before or afoer the accusad
man was fairstly ﬁpprﬂhﬂndﬁd in
connoction with vhe offence as in
the instant casa especirally sinco
the first identificaitaoen of dhe
ceused took placo av the
prelimainary Court hearing Lnoe bhe
matisgr, accerding to the ovidence
in ihe casea.

4.  Thy learnced trial judgs was wrong
I grrecting thie jury thav thay, the
Jury, nesd ot comsader Lhne malLlor
of mensla uqnnnx in theiy fipal
asliboraiion as the evidonce in the
casa did pot wmxranﬁ such considera-
ticn snd hencoe was a matler of tne
applicent boing guilty of murdar ov
nething 2v ail, thercby withdrawing
e owssus of monslaugheer from whe
GUry.

This complaint aros. as a rosult of a statement made Lo
the Court by Crown Counsel, afrer Lhe jurcrs had been sworn bul
bofore cho eovidunce commencad. The cranscript rocords che state
ment as follows:

"May it please you M'Lord, i in-
vaesiigaring officoy, Corporal Howard
has recurned MLecd, but his efforis
have not borne frux;. He acwually
spoke with relatives of (ho witnessoes
and they keep on informing him < he
Witsesses ware whreatoned, hences Thelr
reluctancs to coma Lo court.”

Centrary Lo thoe complaint made, howevers, the learned trial

Y Es DeXeundey st oun:

judgs did adoress the jury on uliis mai:

AS I mentlon wxLransoous matiels,
Mi. Foraman and your mombors, 1ot
me tall you chat -~ you romember
at the boginning of tho trial you

wo oo empanecllod apd [ wbink I should
toll you ochar. when the court was
tela - 1 think by polico officrrs -
L don't remembor by wioom - thaov Lhs
vitngsses wares afraid o come Lo
court now thai, Mr. Forsman and yeour
membars, you should complet: ly dis-
card that. You should net have thas
ir your mind st sll when you are
consiaering the guilt or anoconc:s
of thi accused person Dbecauss you
would by speculaving and you are not
psrmitied Lo spoculata.®
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Ground Z
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ceo Ehat whore vhe victaim of an
aantack informed a wi“npus of whib
had gocourxed in such CLIcCums:ancaes
as to satisfy the trisl judge uha
che gvent was so unpusual or star
ing or dramatic as te dominace *
thoughts of ths VICLIm 80 as (o
cxclude the possibiliity of concac-
Fion o distortion and he
statoment was made 1n condiulons
of GPPLORLMAT but Y o

one mpo.‘n:L*y» -
L ovichim sald was udm
Lo vhe sruth of ¢hs fac

®5 AN CXCIpriapn o vhe
vulay LW "

Mr. McLaian, noverthaloss, submitved tbhat the Lapgae of

-~

five minuras beuwoar vl shooting apd Leo snking of the stacvemant

was not sufficinntly inemporancous and Lhat the ovents warc nou
such as to domianz:zr the maind of whe duczased, so &5 Lo exclude
the possibility of concocticn ov distoriiua.

Wich this submission ws cannot agraas. The time lapse

was aboul % minuics the doceas - d had boen shiob, during
which time bo did nolhing but lay Chevo untll he was assisteq

by lLis companisns. in oUr vViesw Lhis caswe, demonsiraves sven
nore aptly thar che Andrews case, & ot of circumsvancaes which
roveal an approximale copLimpurancity e tho shooting and which
mads: it impossiblce for any concociion or dislorticen (o hava baen
madgae by the doecrased.

We are alss mindful of wuide of Lord Acknei: in

delivering his apooch in uhe Andrews case oy page 424

rial judge has proporly
bwmself as Lo whe corvect
Che evidonco and thace
: v oeptrile him Lo

Las conclusions wonich he Jdad
b, uhon his decision is final,
the sgnse tnat L7 will nob be
interfered with on appeal. Of
course, having rulaed the stavement
admissible the judgo must, {
Common Sarvicant most cet;
did, make 1t clgar uo the Juxy that
Ltoas for tham to decide whal wa
said and Yo be gure that vho
witness:<s wore not mistokon in waat

e
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o
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“thiy believed had been saia vo thom,
Furthor, ?hwy must bo satisficd

chat the declerant 4id noi concoct
oL dlSlOl& to his adventagn or vho
disadvantrage of the accusad the
stavement raelisd upon and whure

pore s matorial to g9 thae Lssus,
ALar he was not scotivained by any

:Lni, whire

Pt o

malice or 1ll-will. Fux
chere are spscial foanurs
bz e p’y;lbll‘*j
thin vhe jurias’ 3¢

LRvieed o thosa

That the lecrnca trial judge was awar. cf what was required of
Dim, and uthal e adeguancly discharged ihat responsibility s
revealed in the following direcuilons wo the jury at page 205:

"How, Mr. Foremah and membors, you
have Lo docide what was said. You
firs%t heve to aocide whoth:@o you
accopy thoso wwo witness.is, I think
it¥s Shaw and Smith, wheihcy you
sccopt tholr ovidencs thab ths
deciased used those words. Thac's
the firsc thing ycu have to decide,
what was saia, and Lf you accoept
chiat anyitning wag satd, then you have

Lo be sure that the wiitnosses wirs
not mistakan in what ey believaed
figdd be said Lo thom. These
witnessos might ~ you kunow whan you
ueay something and you try Lo report
what the porson is saying, many of
us are likz that., 89 you now hovs
Lo b surs thal the WILlBOssSos WOors
muﬁ michkc. whaen thoy, as tu what

<y belicoved had bech said to thoem,
i furtber, Mr. Foriman and your

you have to be sacisfired

o duenasaed was, whon hﬁ Was

iﬁ‘.'., did not coucoci,
disteort to hiz advantage or
advantage <f tho accused, §©

statemmnt aticibuted o hlm. L

ottt r words, thec thoirs was no malica,

83 we speak, from the deoclerank.”

i

e

in our view, the learned trial judge was corréct in
accepting tho starvement into avidoncs on he bazis on which he
admitted it apd we are gatisfied chat he applied correct prin-
ciples not only in bhe wxercise of his discroeticn tc admit, but
also in his instructions 1o the jury as ro their rezponsibilivy
in raelation to the asscessmont of chay parvicular evidencsa., This

ground consequently fails



Ground 3

Thisz ground was argu=d very vontatively by Mz. McLean,
and he was coniont o vely on ths submaission that the leainsd
trial judge did not Loll the jury tha wooy are Lo beay in mind

tnat. ne physical 2iscriprieon was givirn by any of Lhae witnoussas

c¢f the man who g and killaed the decnasoed, and furcher cnat

the learned trial juige failod o stross o poind than the
assallant wag weoaplng @ mask.

1. Description

This was =z <cesa in wiich all thee sy -wiinosscs knew vhe
applicant for a lopg time butore vhe wnciusns, and Lo whach
whe applicant admics yviiac e Rnaw woom,.  They all knew him as
"Blacka® and in fachi thire was wvidence from tho police
officry that be kpow *Blrcke' and thet afuor vhe ropori, he
know exactily wihom i~ was lockang for., DB wndss Clrcumsiances,
the accessiiy for duscripwion paled irio irnsignificance and
chere would cherrfors b no necessity for *be luarncd teral
judgs Lo emphasizs that aspact v.¢ the Jjucy.

<. Assailant wearing a mask

Thz ovidencs in this regord was thot he assailant was
waaring whai was described as o "gasrvi curl bag® over nhis
face and/or on his heasd, The bag was alse describad as o clear
plastic bag =zhrough which rnhe wibpesses could see the facoe of
vhe applicant.,

During hiw. course of his drgument,. Mr. McLean was

dirgcted by tha Court 10 scveral passages cover.ign 82

cral pages

1

on which ihe learned:trial judge was. at. pains.in. assisting-:thg jury
as to how they should approach this evidence. Two su;h passages

are set out hoersund.r:
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“thi celour o you and that you
can sao tprough id.  Hoe said

it was sometning like ©he glass
SG YOU mMus'. Say whal you make
of L.

In our visw, vheso alrechtions adequacsly highlighted o
the jury, ©he oviderce copcerning <he wiaring of the plastic
bag by ibhw assailapt, and corisculy cautiepned vthem oo censider
that facter in their dorzerminaeticn of vhe quescion of the
witnessas' ability Lo corrocely wdentify ha assailant.

Boefore laaving thas grouad, 1t sheula be recouded thaw
the learnsd (rial judgs dealt extonsivaly witzh the question of
idensification giving the jury thiy poCcossary wWarnings in rgspact
to evidencs of visual identification and the rcason for the

caution. Hoe assis

oo them by indicating cho areas of svidance
that they had to consider in coming o 2 c¢conclus.on on the

issue of identificataicn o.g. cpporiunity for correct ideniifice-
taon taking ints account the ligaling, ths duraticen of time,
priavious knowlodge of the assallant and other relevant factors.
This ground is also without merii and consequontly fails.

Ground 4 - Provocation

Mi. McLian contendad thatr the learned Lrial judge sheuld
have loft the igsuw of provecation for the jury's considzration.
Agked by the Court, howover, what was clie provecative: acl dasclosad
in ihe evidencs which would form vhe basis [0r such a propesliion,
ha relied on the fact that ohv decuased, kncwing of the fuss
betwson the applicant and the other man at the dance, leoanad this
man & knife. Thers wag, however, nc avidencs that tho deceasad
loaned thae man a knifc - sl1) vhe witnesses haviag tesvificd Lhat
thay 4did not sue ohe decoased with a knife at the dance cr at
all that night. Irn fact, the evidancr porirayad the deceased 1in
the role of a peacumaker, bscauss when b was askad to land the

knife two this othor wman, instead of doing 89, e cautloned him to

6
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"cool 1t off". Mr., McLean's asgarcion thab the spplicant's words
when leaving the dancs "man 2 give man knife f£o stab one etc”
is sufficient Lo ralse the guestien of provocation 1s, in our
viow, @ wholly unneritoricus submisgion. Thore was absolutely
no evidenee of any legal preovocetieon of the applicent by the
deceased or any wrhoer pursen acting Logeilicr wiidh him, and the
learncod rrial judgs was guiils correct in withdrawing that
issus from the jury's considerszion.

in cenclusion thercfore, iu cur judgmeni noching has
been advancea an this applicarion witich could move us te  in-
terfere with “ie verdicl of the jury, for which thers was ampls
#vidence. The criticisms made of the sumring-up were all withouc
merit, the learnsd trial judge having deliverzd therough, claear

and correci instructions we the jury on tas law and on the facts

[
[#]

upon which they nad o doliberate. Tho spplication for laave

refused.



