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CAREY, J.&4.:

On 8th October, 1968 in the High Court Division of
the Gun Coust held in Lucea in the parish of Hanover before
Woife J sitting alone, the appellant was convicted on charges
of illecal possession of a firearm (count i) and wounding with
intent {count If). He was sentenced to concurrent terms of
5 years and 10 yesrs impirisonment at hard labour.

The matter comes before the Court by leave cf the
single judge and on 6th October we allowed the appeal, quashed
the conviction, sct aside the sentence and directed that a
verdict and judgment of acqguittal be entered. We intimated
our intention t¢ put ocr reasons in weiting, which we now
fulfil,

Donovar Cunningham agea 17 years, the victim on
count ii, deals in ganja. In the early morning at%Z.GO a.m.
of 3rd July 1987 Cunningham who was asleep in the kitchen which
is but a short distance of the house, was awakened by the

noise of his doors being knocked. ©5Since he was guarding



valuable stochk=-in~-craae he calliea cutr for “robber®™., He

did not chink thae was an hour for legliimate vuyers and,

as if in confivmation, was greeted Ly the sound of gun~fire.
inceed he geceived an induiy vo hig sight thigh.  The dour

was brusquely pushed upen. Three nen entered, .ne of whom

M, Cunnongham iderntified as the appellant, and wac relieved

niw of 2ulbs of ganja. He said he recognizea cthe appellant

by mooniight whici filtered in vhrough o hole in the kitchen.

He never exploined where this "hole” was situated ahd ihe matter
was left in what we cunsider an unsatisfactury state. He did
say “when time get cotuven” (sic) wihich sugyested that the
kitchen was ld and dilapicdated. So far as it.me for observotion
went, he stated "no time®. "Them take nc time to vake cuat che
herb ana come out®, With respect to proxiniily the witness

sald thac the appellant ield him ang he saw his face., He was

acguadinved witi the wppellant since schooul days;

atiended schwiel toyetiier but the appellant was a few years his
SEeNLor.,

anothel witness who gave identificaition evidence,

]

was not accepted by the tiial judge and her eviuwence musc
therefuce be discouniced.

in hig unswoein statement from thie duch, che appellant
atiributea 11llwilil o "then™ and pul forwerd an alioi. AOu
the material vime, e sedid, he gleptr ac his mocher's and he
called her o suabslunitiate thae defence,

the vesdice of guilty depended whoelly on the
visual rdencvitfication of u sole eye-wicness who wWas
uncorrcbourated.  The lewrned wolal judge who 1s vewry experienced
1d not at any time in his sunialaon state expressly chac
he warned himselr of the dangers inherent in idencvificution

evidence nor can we discern in the language of the summatcion



an appreciation of the special genre ol evidence with which

he¢ was delling and cherefore the neeu for especiral cave.

The arqguient of counsel for the appellanc was that the learned
trial juage failled to warn hiumself expressly in the fullest
form of the wangers of acting upon uncorrobuyrated evidence

v

0i vigual cdencvificavion. He relied on R. ve Carroll t(unreported)

GoLuCehke 35/89 datea £5th June, 19Y¢ which we readily adiast
was ¢ decision of this court subseguent in tine o the trial
ana therefovre not avaxrlable to the learned judge.

We cannor help buc puint out chat this latest
decisiovn awds an obligation in the judge's {reatment of such

evidence viz., thact he wusc himself warn expressly, In

[F8)

R. v. Dacres (1%¢u!) 33 W.I.R. 241, ithe obligucicn was fur a

reasonec judygment. fn R.v. Donaldscon & Ors. (unveported)

o [ =y

B0 0. Hes. 70, 72, 73/0¢ -~ the reasoned jjudygment meant chatc
che court would not amply application ¢f corrvect principles in
the fact of "inscrutable silence”: veasons had Lo be stated,

the wawning hiad to be given. in R. v. George Cameron

lunrepcoted) 5.0.C.a. 77/80 30¢h Novenber, 1989, the court

approved and applied R. v.e Clifford Donaldsun (supia). We
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e muse dumenstrate in laonguage vl
does not regliie G be consirued that
in cuniinyg to the conclusion adverse

to vhe accused person he has acted wich
the requlisice caution in mind."

(pex Wiight Jeeo)

n othie cesult, even if it could be said that che
trial judye was unaware of the lequirement of an expross

warning Lo himself, the weight of autlhioricy at the time of diwe
viial callea for ham o at least use language to demonstirate

the particular carc necessary where visual ldentification was

cencaeirned.



