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FORTE, J.&.

Both appellants were convicted in ithe Resident Magistrate's
Court for the parish of Westmoreland for the offences stated here-
after. Peter Gordon for -

1. Importing cocaine into the island
of Jamaica for which he was sentenced
tc a fine of $:50,0006.00 or 1§ months
imprisonment at hard labour and 2
years imprisonment at hard labour.

2. Possession of cocaine for which he
was santenced to a fine of 350,000.00
or 18 months imprisonment at hard
labour and 2 years imprisonment at
hard labour.

[P

. Dealing in cocaine for which h2 was
sentenced to a fine of $50,000.00 or
i¢ months hard labour and 3 years
hard labour.

4., Exporting cocaine for which he was

: sentenced to a fine of $50(,000.00 or
1t months hard labour apc 3 years
hard labour.



The appellant Wesley Gordon was

offences il.e. importing cocaine

-

convicted for all but one of those

fcr which he¢ was charged, but was

acquitted at the trial. He was sentenced as follows:

1. Pessaession of cocainy ~ Fane 356,560,006
> 18 months hard labour and o years
hard labour.

0

A
.

2 Dealing in cocalne - Fine $5G,00G0.00
or 18 months hard labcur anda 2 yesrs
hard labour.

3. Exporting cocainc ~ Fine &5G,600.10
or 18 months hard labour and 2 years
hard labour.

Their appeals came before us, and having heard the arguments of
counsel, we dismissed the appeals and affirmed the convictions and
sentences. Ais promised, we now reccrd our reasons in writing.

The evidence against both appellants, was acquired by
virtue of the co-operation between law agents of the Government of

the United States of America and of Jamaica. 1In eifect, the

appellants wers targetted by law agents, who working undercovéi,
participated in the commission ¢f the cffence so as tc gathar
evidence upon which the appellants could be apprehended, and placed
on trial.

The co-operation of drug dealers on an international scale
hag necessitated the co-operation of law agents thrcughout the
world in their efforts to control the international :trade in
prchibited drugs. This was one such case.

Michael Davidson, who described himself as a "reglstered
confidential informant" and Xenneth Gaul, a special agent of the
United States Customsg'were indeod the two major players and the
main witnesses for the prosecution in this case.

:in December 1989, Davidson had discussions with Carlos and
Olaga Milian o/c “0Ollie® in Miami Florida. It appears that
discussions were again had in January 199C when not only Olaga and

Carlos were present, but also another gentleman named Gilbert Ruiz.
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On the evening of the 26> July, 1390 Davidson went with
Carleos and Gilberto to o house where he saw both appzllants. He
then lefv with the appellant Wesl ey Gordon and a man called "Rasta®
and in a car driven by Wesley Goron wend Lo "Little Bay". The
men went -in 2 canoey.”dovn the ceast™, and pulled into some
low cliffs south cof llegril lighthousz. On the cliffs were the
appz=llant Peter Gordeon, Gilbertce and a number of other men. it

this point several rice bags wer
the cliffs, on the instructions

witness testified as follows:s
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placed in the canoe by the inen on

¢ £ the appellant Peter Gordon. The
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"The sacks were vaten from the cliff
into the canocs. Pater Gordon and
several cther persons who I dont

know took these sacks from the cliffs

unto the cance."

after the cacoe was lcaded, it was driven sevaral miles off shore
where there was a U.CZ. Customs boat in walting. The canoe docked
beside the becat. In ihis boat, was Mr. Renﬁetn Gaul, who was work-
ing undercover in this operatvion. and with whom the witnoss
Davidson had had discussicns in Hiazmi. The U.S. Customs boat (of
course not recognized as such) was leadsd with the rice bags which
had been placsd in the cance. The appellant Weslay Gordon was still
on the cance at this time @id indeed took an acitive part in throwing
bags from the cance into the boat.

The bags were taken by Mr. Gaul to Miami where the contents
were subsequently tested and found tc be cocaine by Mr. Cecates,
Government Analyst for Jamaica. As this forms the basis of a ground
of appeal, the details of that evidence will be dealt with, when we
come to address that particular ground of appeal.

Those, in summary, were the basic facts which led to the
convictions of the appellants.

BDefore us, the fellowing grcunds of appeal were argued:

“{1) The verdict is ubreascnakle and cannot

be supported having regard. to the
svidence. in suppori theveof:

{a} The evidence of Mr. ¥enneth
Uaul 1s untrustworthy and
cannot be relied opn. Huis
breaking of iLhe rice bags
and placing of tne packages
in cardboard Loxes cutside
of the presance cf the
accused is unreasonable.
The real likelihood that
packages containing cocaine
could have bsen substituted
at that point does exist.
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{b) Mr. Kernnocth saul’'s evidence
that ho 1s in thoe business
of deception undermines his
evidence and lsaves open the
real probability that ip order
Lo buturess and te maks cthis
casc feolprocf that be could
aave put cecains in the
pachages which were handed
over to the Forensic Experts.

{c) Vr. Gaul's svidencs that he
has othar sxhibiis with
cocaine gives furcher credence
ta the fact that he coula have
interfered with the packages
wirlch wore brought Lo the
Ferensic Exporis.

(d) The failure of the Crown to
show that the packages which
were dealt with by the accused
were the same packages that
were tested for cocainc im-
peaches the case against the
accused.

{e) Mr. Gaul's evidence that he
packaged similar looking bags
with talcum powder tends to
support the precaeding arguments
that if Ir. Caul wanted to, as
indaed the. appellants are
suggesting, that ha could have
¢asily =xchanged cocaine for
other substancs which may have
been in the bags.

—
I+
s

In all rche circumstances the
- case against the accused men
rests solely on the ovidence
given by Mr. Xennetvh Caul whose
control, supervision and
behaviour leave ample rocm fox
tampering of the packages and
nis evidence ought not to be
relied on.

£

in arguing this ground ccunsel incorporated two other grounds
which read as follows:

“{1) That the Learned Trial Judge
erred in admitting into evidence
photographs which were not pro-
duced by the individual who
developed the negatives thereto.

(1i) The Learned Trial Judge =rred
in holding that all due pre-
cautions had been taken by the
witness ken Gaul in relation to
care and custody of cthe cocaine
allegedly shipped from the

¥

island in 'rice bags® ..



Other grounds argued were:
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This evidence commenced with the acceptance intc the
boat by Gaul of ths 1% rice bags. He testified that he took
the boat to CGuantaneme Bay, where he personally unleoaded them
and kept them in nisg custedy until the fcllowing day when he
took.them by plane tc Miami. “here e locked the bags in a
customs warehouse. Before doing so however, he had opsned the
bages, in which ne found packages, which he subseguently sealed
in boxes, then numbocred and labelled ihem. Thesn boxes were
placed in a contairer and lecked in a warchcuse for which only
Gaul had a key.

Gaul subsequently handed over those boxes (29 in number),
on the 8th August, 1590 te Patricia Spiegel, Drug Enforcement
Agent Administrator at the Drug Enforcement Agency Laboratory in
Miamiy Spilegel testified to receiving these sealed boxes, putting
Lab WNo, ©4 0 o7 on =ach box, lcgging them and locking them in the
vault., On the Zlst Augusz, 1290 Lhese Loxes were released by
Spiegel to Arumar RKumar, Forensic Chemist in Miami. Kunar
testified to opening the boxes and finding therein a total of 387
kilo-sized packages,; all of which contained cucaine. He chen re-
sealed the boxes and returned them to the custody of Spiegel who
again locked tham in the vaule.

On léth Lepiember, 1450, Fitencyg. Ucates, Government
Analyst of Jamaica and Cons. Hugh Lawrence attended the Drug
Enforcement Agency Laboratory. In keeping with their request, and
with the co-operation between the iwo Government Agencies,

Miss Kumar again secured the boxes, irom Cpiegel, and on this
occasion handed them over to Lawrence and Coates. Coates then
marked each of 2% boxes with what he described as F.L. No. 1269/90.
He examined the contents cf each of 387 packages which he found and

took samples from each. He was for some unexplained reasons,



allowed to examine the contents of Id boxes only. He placed his
samples in separate plasitic bags, and marked wach with the corres-
pending number of toe packages from winich each sampls was taken.

He welghed the packages, roecorded the weight and thereafter returned
the boxes ¢ the custody of the Drug Enﬁorcement igency Laboratory.
He returned to Jamaica with the samples,. which he tested at the
Forensic Laboratcry and concluded that sll the samples taken, were
cocaing. <Cons. wawrence before leaving Miami tock photographs of
the packages at the Drug Enforcement Agency Laboratory.

This evidsnce if believed established guite clearly, in our
view, that the same substance contained in the rice bags which were
recovered by Mr. Gaul was in fact the same substance examined both
by Mr. Kumar, and kr. Coates and found to be cocaine.

Counsel for the appellants, argued however that this evidence
depending as it does on the credibility of Mr. Gaul, should nct have
been accepted by ihe Learned Resident Magistlrate, as Mr. Gaul is a
self-confessed deceiver. This argument in our view is fallacious.
Mr. Gaul's admission, related to his job of an undercover agent, who
is forced to present a picture of co-operaticn to hig criminal
conspirators so as to have the opportunity to apprehend them at
the tine of the commission of the offsnca. Counsel, relied strongly
on the admission by this witness that in HMiami, he had prepared
gimilar packages containing talcum powder, and replaced the original
packages with these, so ag to facilicate a delivery to Gilberte who
would assume that the packages were the samo, This was doneg,
obvicusly to avoid the risk of losing the genuine packages during
that operation, an act which in the opinicn of this Court, was

reasonable in the circumstances.
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in Gealing with this aspect the learsed Resident Magistrate
in his reascns for judgment stated -

"1 accept his explanation that he prepared
similar lcoking packages to the sealed
packages that were in the fourteen rice
bags and delivered these similar locking
packages to Gilberto Rulz in Miami U.5.A.7

In our view this fanding is adequately supported by the
evidence, and in thiose circumstances, the admission of "the act of

deceprion” cughi noit to have affected the learned Kesident Magistrate's

)

finding as to the credibility of the witness,

submission L {11} {(b)

The guescion whether Mr, Gaul's scols possegsion and control
of the packsges, gava him the opportunity for tampering with the
exhiblts, and whathaor or not he did so wiae indesd a guestion of fact
for the learncd Resident Magistrate. The cevidence, however, does not
reveal any suggaestion that he did so, The defence poinied to his
access te other such exhibits, and tho peossibility that he ccula
replace legal goods with cocaine taken from cthexr sources. It appears,
however that this submission is predicated on the fact that the
appellants wore naver confronted with the subjisct matter at anytime
at all. Though, it is desirable that this should be done, or ought
Lo be done wherever the subject matuer is present and available,
differant considerations must apply sn cases such as theose, where
officers of tweo States are invelved in the invesiigation, and the
subject matrer is allowed teo leave one jusisdiction for the purpcse
of successfully completing those investigaticns in apocher jurisdic-
tion. There is no rule of law that an accused must be confronted
with the subject mattcr of the crime/offence and where as in the
circumstances of this case the accused are arrested at a time when
the exhibits would have already been recovered and sealed, and in
addicion cut of tho jurisdiction, the trial judge must assess the

evidence to determine wheither chere has beern any iliregularity in



-10-

respect of dealing with the exhibits. in this case the learned
Resident Magistrate has shown by his reasons that he did so. He
found -

that Lthe accuscd wers nhot con-
with ezhibits, dooy not in my
a finding and & so hold
lad pachkac chatb were in
TER: ZUME ONGS
irami handed
Lan in carton
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the 14 ra
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In our vigw this court cannct interfere with thes: findings
supported as they ars by the evidence. and which are reasonable,
given the testimony that the learnaed Resident Magistrate heard at the
trial. In thess circumsrances we corcluded that there was ne merit in
this ground.

Mr. Chuck alse contunded nhat certain pheotographs were
tendered in evidence altheough the mak.r wss net the person producing
same., This contention wasg howevgr; rnot stranuously pursusd. It arose
during the evidence of Conw. dugh Lawrencs, who had phoetographed ithe
exhikits 1ip the Drug Enforcement Agyoncy Laboratory in Mismi, and
having hada them developrd atl a commercial photographic organization,
sought to cender the negatives and the corrcesponding photographs.
Ubjection was taken as to thelr admissibility on the same ground
advanced bufore us, bui the learned hesildent hagistrate nevertheless
admitted them intc evidence. These photographs werc tendered to show
the condition of the exhibits at the time they {(the photographs) were
taken, and included the marks of identification put thereon by
Mr,., Gaul and HMr. Coates the Goverrmeni Analysts; - these witnesses
testifying as did Mr. Lawrence himself that the photographs represented

a true replica of the condition of the exhibits, as seen by them at the



time. In cur view, the photographs added very little, 1f any, to

the case for the prosecution and in Lhe absence of detailed argu-
ments on this point, it is sufficient to say that in the circumstances
of this case the photographs were corractly admitted into evidence for
the purpose for which thoey were cendered.

Giound 2 - Wo case submissicn o YWegloy Gorden

it was coplondsd that the loarnsd Resident Magistrate should
have acceded Lo the subnission at the ond of the prosecution's case,
that a prima facis casze had not been mad:s cut against the appellant

Wesley Gordon.

Beforoe us ir. Yanilton ccniand

at the only svidence sesk-

ing te incriminate the appellant Wesloy Gordon was vhat of

Michael Davidscn, and that thers was nc ovidence (o establish that the
appellant knew %that he was dealing wiith coceaine. This contention is
summarily answerec by the reasoning of the lezrned Resildent Magistrate,
with whiich we agreed and which in ouy view 18 a correct assessment of

the evidence. The leaacned Resident
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The witness Michael Davidson who hacd

come te Jamaica in an undercover capacity
for the specific purpose to deal in a
smuggling operation c¢f cocaine from
Celombia, Miami teo Jamaica was introduced
to Peter Gordon and Wesley Gordon by
Carlos and Gilberto. %ith the exception
of Vicsley Gorden all the cther persons had
actual discussion of what the operation
was about. The first accuscd who is the




He further submitted that in cilrcumstances whers the accomplice
pleads guilty the pracrtice s that v ghould be sentenced before
testifying. He contended that if zha above circumsiances do not
2xist, the inducunszunt of the bensficisl tecatment wn respect of his
own sentance, weuld be so great chat he may give evidence to assist

in the cenviction of ithe accused so as ve ensure the bencfits to
himself. He ccntended therefore that in Lanse pariicular circumstances
the evidence of the accomplice is inadmissible. In advencing thesc

submissions he relied substantially on the case of R. v. Pipe

51 Cr. &4pp. R. i7 in which the prosecution had called as a witness
an accomplice who had been charged arising cut of the incident, but
whose case had nct yet been tried. &ro the trial, counsel for the
defendant submitted that the accomplice being a person charged and

against whom criminal proceedings wer: to begin the very next day,
should not be allowed to be called. 7The chairman ruled, that des- .
pite the fact that ihe accomplice had been chargad, he was a competent
witness and tha* tigsre were: no grcocunds in his discretion for

excluding the evidence. The accomplice was called. Cn appeal to

the appeal Couri {(Crimainal wivisicn) the lcarned Chief Justice, on

the question cof tne admissibility ¢f :the accomplice testimony stated

thus:

Vi v Juuagnant, of fh.s cgurt, the
Courss taken bdece w whelly

ulaer.  Lu nay DE, and
indeed it is admiired, that in
strict law Cwan was & competent
witness, but for years now 1t has
baen the recognized preachtice vhat
an accomplice whe has been chavged,
elcher jointly charged in the
indictment with his co-accused or
in the indictment though act undor
a joint charge; or indend has been
charged though not brought to the
srtate of an indictment being
brought against him, <hall not be
callad by the preoscecution; oxcept
in lialted circumstances. Those
circumstances are s out correctly in
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carlier in this Judgmens, Law! in *he Turner case (supro)

stated thus:
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i k Y vy
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L . 9L LS con-

TR witioh an accomplice,

whio bas boeen onsrgaed, bub nobt wried, is

required to give evidence.of his-own-offence

ir order to securc conviction of

another accusad. Pipe (supra) on its

facts was clearly a vight decisicn.

The same result cculd have becn

aciiieved by adjudging that the trial

judge should have exercisaed his dis-

cretion to exclude Swan's evidence

o the ground that there was an

obvious and powcrful inducament for

hin to ingratiate himself with the

prosecucion and the Court and that the
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"existence of this inducement madc it
desirable in the interests of justice
te cxclude it. Oea loor Mchamed v.
The Xing [194%9; A.C. lt2 per
Lerd du Parcg at p. 192 and followed
in H;rrio v. Digeciter of Public
Pirogaecutions (1952} A.C. (94 and 3¢
Cr. App. &. 3¢ per YViscount Simown at
Be 707 and p. 57. Yo have reached
vhe decislon op wthis basis would, we
vhink, have bL T MOYe 1 ling with
the eariier auntbhoriticy. Lord Parker
C.i. i Puipe (supral soon nowever,
Lo have viewed the admissicn of Swan's
evidence in the circumstances of that
case asg mers thin a wrong axoxcise of
discreticn, He described what
nappened as being 'whelly irregular.’
it does notv follow, in our judgment,
that in all cascs calling a witness
who can benefit from giving evidence
is 'wholly irregular.® To hold so
would be absurd. Examples are
previded by the prosccution witness
who hopes to get a reward which has
been offered 'for information leading
to a conviction,® or even an order
for compensation or whose claim for
damages may be helped by a conviction.
if the inducement is very powerful,
ths judge may decide to e¢xorcise his
discretion; but when doing so he must
taike into uﬁnuldhi. Lon all facvors,
including those affoecting the public.
It is in the 11Luruvib of the pubch
that criminals should be bLUUghL pol'e)
justice; and the moro serious the
crimes Lhe greatver is rhoe need fox
jusvice Lo be dong.”

in our viaw this dicta of Lawton L.J. confirm our cpinion that
an acccamplice was and still romains a competent witness, and the
question of whether or nct his evidence should be admitted depends
on the exercise of the trial judge's discreition, based on whether
“there was an obvicus and powerful inducemcnt for him to ingratlate
himself with the prosecution and the Court and that the existence
of any such inducemecnt made it desirable in ihe interests of justice
to exclude it.”

What then are the facts of the instant case, upon which this
ground of appeal is based. It relates to the evidence of
Olaga Milian who was an admitted and undisputed accomplice. It is

concedad by the appealilants, that the wilness was not charged with
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these offences in thi

m

jurisdiction and thzrefore there was nothing
else that the prosccution could do in respect of the witness’
competence to wastify.

The centention however is based on the testimony of the witness

v

that she had signed a Plea Agrecment in the Unived Zitatces of
America on an indliciment unceonnected with #his transaction and in
which she was charged for the imporitacion ¢f cocaine inte the United
States of America. However, a refsyence Lo thse notes of evidence of

the witness shculd put the submissions of counsel in context:

"o Were you not premised anything to
give svidence in Jamaica?

A. Lot just evidence in Jomaica, the
promise, the agreement was that if
there was substantlve co—-operation
there would be a substantive reduc-
tion in sentence.

and: Yes it is my belief that my husband
would benefit if ¥ gave evidence 1in
this case.”

Leter the witness stated:

‘I have not come to this courit to lie
to save my own self and my busband.
Thv: case I am facing in the U.0.&. is
gtill pending. he case for which I

bave signed a Plea Agreement I have
not: yeot been sentenced on.”

The Plea Agreement though not in respect of chargss arising out of
cccurrences in Jamalca which caused vhe proesccuiioen of thoe appellants,
nevertheless reguir~d the witness to give substantive co-operation to
the prosccuting autheorities in the United States of America; this
co-operaticn including giving testimony in the instanlt case.

1o respect of the prosecution in the jurisdiction of Jamaica,
the elements required in the Pipe casc for admissicn of che evidence
cbtained i.e¢. immunity having been given, there was no charge in
respect of those offences against the witness, and conseguently in
so far as Jamaica was concerned there was no benefit accruing to the

witness in this Jjurvisdicuvion. The only bencfit that could accrue to

the withess was in relation to offencus for which she was charged in
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the United States the prosecution of which, the Jamaican prosecutors
had no invelvement, and most certainly could not interferc.

We are of the view that all thoese facters would necessarily
form a part of the lcarncd Resident Magistrate's determination as
to how he should cxercise his discreticr. However at the rvime the

witnaess was called, no cbjection was taken as te her competency to

give ovidence, and it is only after hor answors in cross~examinaticn
set out above, that counsel for the defence as part of a no case
submission addressed the court on this point.

The learned Resident Magistrate dealt with the evidence of this

witness in his reasecons for juagment in the following words:s
"... i leook at the evidence of the witness
Olaga Milian. ©She is an accomplice. She
has signed a Plea Agreement under which
she expects botfi hers«lf and husband to
benefit shce has a charge pending for che
offence arising from the same transaction
in dMiami. .
In the witness box she gave her evidence
in my view cilsarly and comfor:tably. She
was straightforward in corss~sxamination
and emphatic in her denial to any
suggestion that she was nob spueaking the
trath or that she wes giving evid
merely to ensure the inte FCER
husband and horself. Having seen hor I
believe her as a witness of truth. I
warn myself it is dangerous and unsafe
to aci on uncorroborated evidence of an
accomplice. § further warn wyself it
ig oven ners dangerous o act on hox
avidence where there ls a chavge pending
acainst her in ancther jurisdictlion where
the prosecution has taken all steps on
this ground to remove all chargss arising
out of this trial against her. Having
given myself thege warnings I find as a
witness I am propared to rely on her
uncerroborated evidence bacause I believe
her.™

Chice




=19~
He therefore relied on the witness' testimony in coming wo his
conclusion, and therefore impliedly indicated that in his view
the evidence was properly admitted in spite of the promises held
out to her in the Plea Agrcement she signed in the United States
of America.

Vie agree with the learned Resident Magistrate. The prosecution
nhad done 2ll in its powzr, to dispose of any possible charges
against the witness in our jurisdiction before calling her as a
witness in the case. The fact that shg had charges pending in
ancther country, over which the prosecution in this case had no
control, and in respect of which bonefits had been cffered to her,
carnct in our view be said to be in the purview of the decision in
Pipe. We would ccnclude, that this was a case in which the
exercise of the lcarned Resident Magistrate's discretion in admitting
the testimony into evidence could not have been faulted.

These then are our reasons for dismissing these appeals.
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"hbrother of the second accused were
borh present at the Chiciken Tabin
Kestaurant discussing refuelling for
aercplane and bomb holes of an air-
strip. Wesley Gorden was
censpicuously in the company of
persons whe had committed themselves
to & joint snterprise to import;
export and deal in cocaine, I hold
that inferentially the accused
Wesley Gordon knew that an acroplane
was to o arvive inp Jameice fronm
Colombia and tuat he knew whaot was
the carge of this aeroplane, iz Knew
net cnly thav the packhages in the rice
bags contained unlawful substaence but
that. the substence was cocaine.
in the alternative T hold the circum-
stances of Wesley Gordon's actions
were of such a nature he had
opportunity and means to ascertain
from his brether and ov the witness
Michael Davidson what was the cargo
of the aeroplane and what was 1n the
sealed packages in the rice bags. o
gquestionswere asked because he
deliberacely shut his eyes Lc an
obvious means of knowledge.™

We find that there was ample evidence upen which to call

upon the appcllant Wesley Gordon to answar those charges which he

wag requirgd te answer, and cannot fault the learned Resident
Magistraté in this raspect.

@grouna 3
Mr. Hamiltor submitted thet in our jurisdiciion the practice

has beep established and approved that -

[

‘in accomplice wiw has been jointly
indicted or charged bui not indicted
shall not givs evigence for vhe
presecution cxeept in the following
circumstances -

{a) He/she is omitted from the
indictment,

{b) Pleads guilty on arvaignment;

{c) Ho evidence is offered and an
acquittal entered,

(d) A nolle prosecui is entered.



