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FORTE, J.A.

On Friday 2Z2nd May 1987, two young mcrn, Fitz-ialbert Hall,
arnd Lennox Francie worxe found decad, their bodies lying on the
floor in @ room of a two bedroom house ai Housing Drive at Kintyre
in the parish of St, androw. DBotb bodies were tied togevhor at
the neck with a picce of sash cord, and their hands tied bohind
thoir backs wihh zlectric cord. dlse found in the room wers seven
(7) pieces of bullzts, shattercd bullets, six spaent shells, aﬁd a
wocden~handle machete with blood-stains cn chie blade.,

I postmoriom examlination done on the body of
Fitz-hlbert Hall on the z29th May 1907 rovaaled four gumnshot: wounds
cescribad by the pathologist as follows:

(1) & through and through gunshot wound
on the left side of the head., This
wound travelled okliquely upwards

to the right and cxitzd on whe raght
frontal scalp;
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2} a gunshot sntyrancs weund locaiac
in the area of ;us lefs rtoemple
abeus 3 inches brlew injury no.
{i). it travellod rthreough the
left choek and exived on vhe
right choek;

a gunshot ontrance wound on whoe
lefy side of rha neck. This
trave lled ivhrough the muascles
of “he neck, tho bullu- luagan
in b ceorvical vortobra:o
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5 a through and through gunshot
wound on thao antaricy aspect of
vhe loft shmu;d@L which travallzd
obligquely downwords and oxit
approximately 3 inches bolow the
crnbrance wound;

5} a wweo inch lacaration on the right
[

sides of tno chuin.

4

doctoc’'s opainicn dealh was due Lo multiplse gunshoi wounds.

With

docuor

The bodios having beon discove

suporv

A5

Lhe

isic

and

the following were rovealod:

respact te the posimeyosm zxaminataieb on the pody of
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applicants. These sitavements formed ihe total basis of the

Crown's case, and the circumstances uncser which they coriginatad

w2rae strenuously disputed at vhe trial., Novertholess, they waere
admictod inoe ovidanco afcor vhe helding of & veire dige. The
result was it canvicolon and sonutonce to death of betn applicants,

on & twe couny indictmernt each charging bouth applicants for the

murdeyr of aach

=

rls is an applicetlor for leave 10
appral against thoelr ceorvictions., Leforc us the applicants

threugh thexr: artorrays, argued sevoeral giounds of appeal largely
concazined with thoe evidencs in ~elation to thoe caution siancmnent s,
and sevaral alleged orrors made by the learned trial judga in bis
summaticn Lo the jury.

The greoundsg of appeal, however crystallised quring

Lhe

argunents o oo following 1ssucs whocil affect Lho cases of both
applicancs:

t.o (a) Did the learped wrisl judge fall

; soror when hoe ruled tha
caution statements of the appli-
canis admissible, in clrcocunstances
where the appl cants contended
rhat they signad documcnts pre
sentaed vo thamw becausce thoy were
poaten and decoived Wallace by certain
police officers who wese nov
czlled to tesvify by tac Crownd

(b} VWere the dirvecticns qlv“n
jury on this 1ssuc
2. (2) Did vhe leavned trlial judge cor
whon e refusced Yo edit the
statements of both aepplicants?

{b) Was thers any prejudice to the
applicant Wallace, by the
adgmission inte ovidencs ¢f the
fact thac hy was otherwisao called
"Macca", the nams which appear=zd
in tha stavtsmen. of vhe applicant
Fulley. in addition wiat was
the «ffect of the learned trizl
judge reminding fhe jury of this
fact in the process of his
summa Liony
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3. In the voire dire is it permissible
Lo enquire of an accused, whether
vhe contene of the alleged cauc:ion
statement is truce. Lf the answor
is 'no’, was such a gquesticn asked
in this case, and if so what affect
aoss that have on th. learned wrial
judg«'s ruling on tio admissibil.ty
of the cauviion siatemaenits?

4. What woerc the possible interprota-
Liens of ithe <t of the caution
statomants 1 spect of both
applicants, and were the diracLlons’
vo the jury by ithe lsasned trial
judgs correct in this ragacd. in
cther words, weora the dircciions on
commen dasign, adoguats and corracth
having reqard 10 thie possibla
intirpretations Lhav could bo given

Lo the statomants?

U
.

On the return of thoe jury for
further assistancs, woxye ohe further
direcuions given, suffigiont and
Accuratl.ay

1. (a) Ruling on voire dire on the admissibility

of the caution statements

In advancing this contention counsel for koth applicants
contendoed that the evidence of the Crown remained tainted because
cf the failurce of the Crown 1o call witnesscs who ware available,
te rebut the allagations of vielence and cppression made by the
applicants as to the firvcumstances undoer which the statemenss came
mnte baing and in those circumstancas thoe learned trial judge
cculd not have buen satisfiosd as to their veluntariness.

Before dealing with this specific complaint it may be
uszful to examino whabt is wow seitled law in relation to che duties
of a trial judge in d¢ouormizing whelheor a caution statement s

admissible, The whele questdon is comprehengavely dealt with in

the speech of Lord Moriis of rih-Y-Gest in the case of

D.P.P. v. Ping Lin {1475] 3 AN E.L. 175 at page 177 as follows:

"My Lords, in the judgment of thw
Privy Ccuncil (deliverasd by Lord
Sumner) in Ibrabhim v, R, it was
said that it had Iong buen
established as a positive rule

of English criminal law rhat




"no statcment by an accusaed is
admissible in evidence against

nim unlass it is shown by the

prosecution to have been 4

voluntary statement. ...

Lord Sumnex explaincd or 1llus-
tratoed what hoe meant by a

veluntary statement, Ho moant

a voluntary statoment ‘in tho

¢ tt had nect boan

elther by feoar of

udice or hops of advantage

ear bring as he put 1z

creycisad' by or tho hops

b@ing ”uuld out’ by someconc

whom he doescribed as a porson

in auth“rity. .o

In the circumstances pos.cd @

judgs must decide whether the
'hS’CUL;Oﬁ nave shown thal a

¢nt was voluntary. His

decisicen will gen= Lﬁlly b one

of factv. He may perhaps in some

cagas veliore giving has

decision derive help from a
consiradcraticn or perusal of
veported dacisions but he will

always remembor that most of thoso
rgporvod decisions merely roecord

what the ruling cf another judge

hes boen in another co and in
the particular circumsiances of
rthat case and on the basis of its
own particular facts. ...

Vihat is a clear and straightforward
rula need ncot be obscuyed by
suptleties and complications. The
rule is one which in & fair-minded

way can raadily be zpplied by a
judge once he has clearly
ascortalned the facts.”

- o on U .
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in the same case, Lord Hailsham of St. Marylebone advanced his own
views thus: Y

"Bul on the subjuct of confessions,
English law is not whoelly rational.
iv 1g subject te the gencral rule,
described by Lord sumnsr as a'rule
of policy' teo which I have already
referrad, viz that, buaforae a
confession 1s Lo be admitted in
evidence Lt must be proved by the

‘ zcution beyond raoasonable
doubt, ‘as a fundamental cund t.ion
of its admissibilivy®, that it is
voluntary in the senge chat it
has not been obtained by foar of
prejudace oxr hope ot advancage
excitad (Lf I am right in my
cmendavion; or held out by a person
in authority.' ...
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I cannct mysclf halp regarding ihe
issue: as basically cone of fact. The
trial judge should approach his task
by applying thz test enunciatsd by
Lord Sumner in @ COMMCH S4NSE Way

to all the facts in the case 1n
their context much as a jury would
apprcach 1t 1f the task had fallen
to them., In the lighv of all the
facts in their contoxt, he should
ask himself this question, and no
cihers

"Have o prosecution provad
tne con ted statoment w
voluntary in the se th Lt was

not obtained by fear of prejudice

or hope of advantage sxcitced or

held out by a person in authority ‘
or {(where it 1s relovant, as is

not the case on appeal here) by
cppression?’, .. "

It has long basn establishaed therefore that on the voire
dire, a trial judge must determine whether on the facts, the
prosecutaon has proven the voluntarincss of tho stavemant before
he can determine its admissibility. In doing sc he i1s exercising
a duty similar to the¢ jury in determining facts in any case,
though the ultimate decision as to the admissibility of the state-
ment muét be a guestion of law.

It folleows then that in assessing any complaints in

relaction to a judge's determination ¢of factis based on the evidence

adducsd on the voire dive, it muast be remembered that, an the

~

words of Lerd Lane C.J. in R. v. Rennis (19821 1 All E.R. 385 at

page 3&9:

.. The perscon best able te get the
lavour and effect of the circum~
tances in which thoe confession was
made i1s the trial judges, and his
findings of fact and reasoning are
antitled to as much specy as those
of any judge of figst instance.”

it Hhoe

re

What then was the @vidence upon which ths learned trial judge ip
the instance caso, determincd the admissibilivy of the caution
statementy

The evidence in relation to cach applicant as must be

expected is diffzront.
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FOLLER - VOIRE DIRE

The mein witnoess for the Ceown, was Det. Deputy
Superintendant Brown, who was one of the invesitigating cofficers

and who reocorded tho statement allegedly dictated to him by the

applicant Fuller in the prescnce of Mr. Douglas, a Justice of
the Peace and also Let. Sgt. Miller.
in his testimony Det. Brown speke of going to the

Ellctson Road ¥Folico Station on the 10tk SJune 1567 av aboul
12.45 p.m. as & result of a message he got from
Pet. 8gt, Benjamin who had informed him chat the applicant was

dasircus of giving & statement concerning the murders, th

o)

» subject
matier of the instant case. There ho saw and spoke to the
applicant, who agrzad that he was desirous of giving the state-
ment, A8 a resulc he summensd Mr., Douglas te be prosent during
the taking of the statement. On the arrival of Mr. Douglas, he
{Mr. Douglas) also askad the applicanit 1f 1t was true that he
wanted to give a stavcomont, and the applicant replied in the
affirmativa. 4after the usual caution, which was written down,

he dictated the sranement, wnich was duly racerded by Dzt. Brown,
at the end of which it was read over to the applicant who signed
it, his sigrsture thereafler witnessed by Do, Miller and

Mr., Douglas, Juscic:t of the Peaco. The wvidance of Det. B;own
was supportaed and indeed coincided with thav of Mr., Douglas who

was called by the Crown as z witness on the voire dire.

w

Do, Miller was however not called as & wiiness.

The applicant thon gave evidence, in which he stated
*hat he had been arresied on the Sth Jun:, 1867 taken to several
police staitions including the Elletson Read Police Staticn in the
course of the day, before being locked away in the cells of the

Cross Road Police Staticn. Cn the following day he was returned

to Elletson Road, and discovered on arrival that the mother of



his baby was there in the station apparently beling guestionad
by the police. This factor was not really developed cither at
the time, ©r during ﬁhe course of the trial as being a
contributory factor btoe the signing of the statement., He stated
that, during his dotention, and before he was taken back to
Elletson Road Police Station, he had boon the subjact of

beatings by the police officers whom he namaed to be o Mr. Chambers,

Hezekiah Laing and Det. B3gt. benjamin. On the day of his
return to Elletson Road, present were the same three police

cfficers who had beaten him before. It was put te Det. Brown

in cross-examination that in his prosence the applicant was
beaten and was threateéned in order to compel him te sign a
Gocument which was pleced before him, tiiat on his continuous
refusal te do so, Der. Benjemin obtained an electric corxd, which
he pluggsd into the ocutlet and placed it on his penis causing
great pain and therzafter he signed the document. He denied
having dictated the statement and in addition maintained that he
signed *the document placed befcre him as a result of the
violence meted out to him and the other oppressive treaztment

©c which he had begen subjected before. 5811 the allegations of
the beatings ip the presence of Det, Brown, were denied by

Deb. Brown, as alse Mr., Douglas, Justice of the Peacs who
witnessed the raking and signing of the statement, Tha
applicant, however called as a witness Dr. Loo Campbell whom he
had seen on the 1gth Novemberf 1987 and who treated him at that
time for an ulcer which was sean on his penis. The applicant
maintainaed that the ulcer which the doctor saw, was in fact the
result of burns he had received from the shocks administered by
Dgt. Benjamin and that he had been seen by several doctors prior
to being examincd by Dr. Campbell in Hovember 1987. The doctor’'s
evidence, however proved equivocal. He stated that the

applicant complained of an «lectric shock to his penis. On



examinacion he found an infecited ulcer on his penis which was

consistent with

the complaint of the applicant. iIn cross-

examination however, the doctor concaded that the ulcer could

have been caused by “any infected wound,” and not necessarily

one caused by an electric shock., He estimated that the ulce

he saw would be

consistent with a wound received at least 10 days

before he examinad whe applicant, and up to 5 months before.

Three sigrificany facuvors amergad from the testimony

of the applicanit, 2ll in cross-examination.

when hs was forend through violence to sign the document. 7This

occurred in the

"y

.

A,

‘\
°

Al

following guascions anG answars given:

You heard
you beforu

(o)

upt. Brown say he know

N

Y dont know him.

Did you hsas hia say he knew you
before?
Yaos, here so.

Yos, him say that.

And heo also said that e knew that
you know him - that you know him
before?

I dont know him before.
Did you hear him say that?

{ hear bhim say that, buib I donu
know him before.

S0, during this whole time when
you said you wers beaten and you
wige givan a paper te sign did
you see Supt. Brown?

Ho, I dont remenboer sceing him.

s0 where i1s the first btime you see
supt. Brown?
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A, First time me see Supit. Brown

is when him and the Justice of
the Peace, and me hear say him
a Justice of the Peace, and

me hear Judge a Gun Court a put
off the case and me scee she
call him.

W. 50O you are saying you farsit sec
Supt. Brown at the Gun Court?

L. Yes ma'am

His Lordship: 1is that what you are
saying?

. Yas sir.

¢. The Supt. Brown who gave evidence
in this casg¢?

A Yes

¢. First time in your life you wiie
seeing him was up at the Gun Court?

A. Yes., I donit know him all the while.

By this evidence, the applicant was obvicusly contending that

Det. Brown was noi. present at ths time when he was allegedly
forced to sign the document. This of course was inconsistent with
the suggestions made to and deried by Det. Brown, that the
beatings which resulted in the signing c¢f the document Ly the
applticant andtinipagfeipular the shock to his penis teok place in

his presence.

by the learned crial judge during the course of his testimony on
the voire dire, that the applicant was denying that the document
which he signed was indeed the caution statement, the admissibility
of which the learned trial judge was determining. The applicant
was taken by the learned trial judge through the entire ceution
statement and he denied that he had signod @ach and every signature
in his name¢ appearing on the document, The follcwing guestions

and answers then occurred:
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All right. So then, Mr. Fuller,
You have neot. signed your name
anywhere on ithait document i just
showed to you? Is fthat right?

Zir, mi name pen the paper, sir.
I sign the paper that them give
me and they shock me to sign
what is at the bottom. Me sign
mi name,

I heard thaw. 1 understand that,
but I am talking about a special
paper now, this one, and I asked
you to look right through it.

4 M

Yos, sir.
o what you are telling me is
that you have not signed your nane

anywhare on this paper that I
just showed you?

Yes, sir.
is that correct?

Yes, sir,

You haven't writion any date on
this paspar that I Jjust showed ycu?

I write mi name pon the paper but
it don't look like that paper, sir.

Well, now, I am only dealing with
this paper. You understand me?
You wanit to look again?

Don't look like that paper, sir,
S0 what you have told me then is
that you haven't signed your nane
anywhere on this paper that I just
showed you?

I sigh my name on & peper.

Mot & paper, this paper.

o, not the paper them show me
fi sign.

This paper does not leock like the
paper that they gave you to sign.

Lordship: Your neme on?
e, sir.

And you just looked at all of those
signatures a while ago?



£ae

Yo

-12-

ind you tell me now that none of
thoss were made by you? Is that
ceryaet?

Hoo ne write pon that., L writo
down Lhe bottom. Me write me name
on a pigce of paper, nct like ihat,
in the middle and which paric ths
officer just show ma down the
boticm.

Well, look at those abt the bothtom
of the paper, ycu didn’'t make thosc

aithary

Don't remembor.

You want te lock at tnem agzain?
Dc you want to look at the one at
Lhe botiom again?

That paper dGgont look like the
paper that them give me to sign
my name. That is not the paper
they give mé Lo sign my hahe.

That document that I just showed
you?

Yas, sir, is

is nobt the decument that you signed
your name on? Correcu?

This deocument that you just lcoked ab
is not the document that you signed
your name on at Elletson Koad?

Don'*t look like that document, sir.

Kot thet it den't locok like that.

50 you do not admit “hen having made
any of those signatures? I want Lo
know what to write, ¥You understand
0e? What are you telling me?t

Sir, when them bring @ papor ainto
the room and ma o them pon tho
desk whiloe them did a bezat me is me
sign me name at the bottom.

When you see your signature, sof@tmirks
that yecu make, you can't racognise 1t?
When you se¢ your own signature you
can't recognige iL¥

Yes, sir.
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Well, that is why I showed you.
bo ycu raecogniss any of these?

Lordships being written by you?

Don't remember none of tham, sir.

Con't remember.
Yeu don'i recognise any of them?

Don't remimbar none of them, sir.
Them Jid & beat me. Me nover sce
che paper. Them only givie me and
SAY me must sign my name.

i want ©o be clear in my mind

about what you are sayilng, yecu

krow, Are you saying that you

coculd have written them? Show

him again, Mr. Registrar. Could

you have written that one at tha
first one on pagae 1?  iIs ii

possible thait you could have written
that sigpnature?

You say possiple a while ago.
What you really mean when you
say possible, iy - 1f 1t possible?

Is it possible that you could have
written that?

When you say possible, what you
mean, sir?

Did you write iz -~ let me put it
that way, did you write 1it?

Sii, I don’'t remember writing my
name. I remember them tell me
to sign my name on the bottom.
Them don't give me nothing to
sigr.

So 1f you saw & signature that
you nade, you couldn't comember
iLe

Y@s, siir, but how them did have
me, sir, how me did & get bealing,
and how me did fael, them all a
burn me.

So with all ¢f that arxe you saying
that it is pessibkble ycu could have
written it? It 1s possible you
could have written those sighatures?

Which statement? Me could a do it
and don't know, but I don't remember
those. A through me get the shock,
me burn up right here so. Me don't
remember say me sign my name at the
bottom of the paper. I don'y
remenber,
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"A. Through them a b:2at me and how
ne did feel me nover really
feel like me would a zai; to
how me did feel ma naover feel
hungry. Police them a beat me
before I sagn the papcer; I
never foel like I would cat
anything.®

The inevitable conclusion from ihese passages must be
that the applicant,; while alleging whet he signed "a paper”
placed beforw him, and that he did s0 as a result of ths boat-
ings culminating with tho shock to his penis, was nevertheless

denying that he signed the cautien statement. exbibited and in

D)

any svent signed noe decument in the presence of Det. Brown.
This was thurefore the evidence upen which the learned

trial judge had io decide whether the ceution statemant Loen-

acred for admission into «videnco was taken 1n circumstancsas

4 -

docided 1n

o

that would make it admissiblce. In the «nd,
favour of admitting the statement and on the face of the svidence,
his decision, 1in our viow, is supported by the evidences.

Howevsay, counsel for the applicant complains not sco
much in respact of the gvidence before the learned trial judge,
bui in rclaticn to svidence which he assexts ought to have been
zd by the prosccuticn, and contends that failure so to do,
should have resuleed ia the non-admission of the caution
statement.. He rofers, of course, to the police cofficers, whom
the applicant zlleged, suhjectad him to beatings from the
previous day and who were responsible for aetaining him with-
out feod or water for at least 24 hours before he signed “"the
paper”. Both Mr. Saunders for the applicant Fuller, and
Mr. Small for the applicant wallace, contended that in the
absence of these witnesses, to rebut the sllegations of both
applicants, the evidence of oppression and 7iolunce testified

to by the applicants remained unchalleny«d and consequently, at



the end of ths voire diro, ithe clrcumstances of the taking of

the statemasnts had roemainoed

nts should
thorefore have been rejected. For this proposition thoy

relied on the judgment of this Court in R. v. Hazel and

Bldon Grant R.M.C.A. €5/89 (unrepcricd) dsliverzd on the 19th

March 1980. 9une casae concerned the convaiction of a bank

officer on sevoral chargos of f{rozud, and the ralevant

m'

passages of the judgment of vhe Courv dalivered by YWright J.A.

cn which the applicants rely, relate Lo Lho admissicon inte
evidaence of « swatoment made by the offendsr Lo her supsrior
officers in the bank., %Yhe mador rvoles, in ths taking of the

statiment, ware played by twe sonicr bank cfficors, cne of
whom gave evidence, whe absence of thie cother leading to the
following comments per Wright J.a. at page 4o:

"o.. Hazel Grant was soguasienoc
My. hyan's office for som: five
hours with persons in authority,

was not allcowed o see her husband

and was subjected Lo oppression.
Although we do not agree that

Mr. rkyan's actempt to call the

Poclice was any evidence of oppression
we noneibeless have some roservation
abeut the circumstances in which

Lhose admissions were mada.

Mr. Holman is alleged to have shown
muchi heostility to vhe appellant,

who was the junior officer among those
resent, and inasmuch as he was nou
svaillable fo allow his conduct to be
examined by the Cour:i the talnt of
cppression romains snd we concludae
vhet ithe impugned evidence ought not
to have been admitied.” ...

Counsel laid groat omphasis on the Court's purperted
conclusicn that the absencs of the witness Holman resulted in
¢he taint of oppression romaining; ond contend that in Lhe
instant case the same approach must bu given to the absent
witnesses who, it is alleged, inflicved violence upon the applicants.
in our view, and as we have earlier recalled by reference to the

case of D.P.P. v. Ping Lin (supra), the guestion of admissibility

of a caution-~ statcmont must be decided in the circumstances of
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sach partaicular cass, as 1t 1s basically a guestion of fact upon
which the trial judge comes to his decision. The dicta of
Wright J.A. in the Grant case (supra) must tharefore be viewed
in the context of iis psrticular facts. It was a case in which
the witness called by the prosecution, and whe was ons of the
senicor cofficers who guestioned the offandey, acdmitted matsrial
allegations made by the offender as te the circumstances in which
the statement was givan,

In roviewing the facts of Lhw case in rulation to

£

this aspect Vright J.hA. stahed:

o

Y... Hr, Ryan had made 2 list of the
names in the files but wihon bhe read
them Mrs. Granit said she had granved
hundreds of loans and coulu ncL
recall any *just cff the bzx So
Mr, Ryan presented hor wit h Lhﬁ
monts from the f1les one ar a time
but to ne avail. FEfter this had
lasted for about an heour Mi. Kyan
decived (o call in ihe Folice. He
tock up the telaphons and began dial-~
ing whin Mes. Grant sald ‘Hr. Ryan,
agen't call the pelicz'. He did

noy complate the call. He said 1o
her, ‘Why, do you have something Lo
say?', to which she replied, ‘Yeos'.
But when she said noilizng moroe he
askad her if she wished tc speoek

t¢ him in private and when she said
yes 0 the others present laft the
room. #A& recorded in tho ilotes of
Bvidencen this is what transpived
betweaeen herself and My, hya.o

'I said 'Rro theso loans fictitious
Shie said 'Yes'. 1 said ‘All of thwm;
She sard 'Yes'. I askued 1f there
were anymore leans in addit¢cn LO
those ~ she said "Ne'. I askaed hex
if she had a list or some sort of
contrel she might have stating what
accounis ared involvrd. i askzd herx
what she had done with the nmoney.
She saild she was not in a pesition
to tell me. 1 sald ‘it is over a
million dollars, vcou must know what
you <id with the moncy you stole’.
She sald 'I did not sieal any

mongy, i borrowed it and I had all
intention of paying it back’™. i
askac her how she was going Lo pay
it back. &he indicaied thac hear
husband had real ¢state developments
and it would be paid from sale
proceeds,
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witness in cross-

in

the

in her testimony,

admitted

from secing her husband who had come to the bank, to ccllect

hex.

in

in addition to all civiher admissions the Crown also

+hai

our

the

viow
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"Mr. Ryan called the othsrs back
into his office and coporiaed Lo
thom what had just taken place.
e still pursued enguirniss with

a view ¢o ascertaining whether
‘thers were any cother accounts

in the book that she might have
borrowed to which sho said ne'.
He then asked '5f she weould

give @ writton sitatlemznt confess-
ing iheat she had granted these
fictitious loans and had not
tampered with any othey loans®
and she sald ‘yes'l.v ..

judgment Wright J.h. deals with the testcimony of

axaminaticn thus:

Yese Raegavdaing the writing of
Exhibit 33 he said Mrs. Grant
wantsd to know what she ghould
wricto., He also disclosad

that she had teold him of yh@
fate of the {iles before she
wrote the statement which was
written on a regular bank scratch
pad. in his 2Vid”ﬁc¢miﬂmchiﬁf
hé had stated she did ask what
she should weite mftar 1t was
disclosed that tho loans wore
fictiticus and what bhus had nold
her Lo writy that the loans
were fictiticus.®

the offendar stated (per Judgment of Wright

I leok at Exhibit 33, 1 wrots
and signed it. Mr., Holman and
Mr. Ryan kept on telling me
that 25 loans ars fraudulont.

I kept aunylng this for about
5 hours. Then Mr. Holman
vhroatoensd to th& me arvoested.

This aLMM
incicont, e
wilt®s what h Lo TRG .

They gave me this piecs of paper
and I wrote. Mr. Hcolman and

Mr, Ryan dictzted this. L did
not grant any fictitious loans.
L diad not desuroy any files.
Exhiabit 23 was not prepared of
my own frec will.,”

the dicra of Wright J.A. must be viewed

the

J.A.

offender was kept for Bive howrs, and prevented
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in the context of the facts hercinbefore outlined. This was a case
in which the prosecution and the defence were in almost total
agreement in respect of the improprieties that surrcunded the

taking of the statrements,

not the lzast of which was the admitted

‘dictation’ by persons in authority s to what sheuld form tha

centent. ¢f the statement. The anly other wiiness who could
possibly disagis® with the defencs remained absent.. In those cir-

cumgrances, based con the ovidence pefore the court, cthe correct

decision should have bean te reject the stotement. It must there-

fore have been these factual bases that led Wright, J.A. to find
thai "the teint ¢f oppressicn remained,”

The questicen therefore is whather in the instant casa,
in the absence of cortain witnesses in the veire dire, the
learned trial judge was incorrect in finding neverthelesg that the
statenents woere admissible,

The applicant alleged -

{1) That he was detaincd by police officers
@y rhe names of Chambers, Laing and

iamin on the day before ne gave the
statement.

{2} That chroughout this parioed he was
braten pericdically, and was dotained
without. focd or drink,

(3} That at vhe tihe he signed 'a papev’
he was beeten, and was shocked cn
his penis with an clectvic cord, and
thercafter having sighed tha paper,
ho was 'a bit unconscicus,

is counsel cross-—examined Lo suggest
that at the time he wae 'forced' to
sign the document, he was beaten in
vhe presence of Det. Supt. Brown.

The applicant, howover stated in his
evidence that Det. LBrown was not
present when he signed the paper,

and that Mr. Douglas, Justice of the
Poace attended after he had azlrsady
signed.
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That 1t was the beating and
the shock thai he received
immediavely bafore the sign-
ing thait were the cffoctive
reaseon for dolng so.  He
denied that his hungor had
any influencs on his signing
the document.

The Crown on the other hand, alloged that the stahement
was given freo and veluntarily and dictated to Dot. Brown in the
prasance of My, Douglas, Justico of the Pcaco as also
Det, bgt. Miller., That Det. Bunjamin was not in thoe rooum at the
time of the giving of the stactement, and polics eofficers by tha
nanes of Chambers and Hezokiah Laingi'werg’not: kndwn.'to:Ret s.Brown.
The allegaticns of beatings etc immedistely prior vo the taking
of the svatement waie all donied by Dei. Brown in cross-
oxamination. In so far as the veoluntaiivoess of the statement was
concerned, the lrarned trial judga, had two diametrically oppescd

stories. ns the relovant purported be

m
T
s

tings allegadly took place
in the prescence of Det. Brown, the learned trisl judgs could if
he accepued Det. Brown as & credible witnoss roject any evidence
of beatings at the tame Lhe statement was teken. Ané this with-
out htarang ovidencs from the persons who wore accused of
directly inflicting viclencoe upon the applicant.

On the ovher band, ihe svadsnce of the applicant though
alleging the boatings, 18 not clear as 1o whelhor the viclence
mposed on him was in relasion to the exhibited cauvvion statamentc,
as ho denied placing bils sigratugre thereon. Weverthoeless,
assuming wha. his cosr was Lian the signing of this docunaab
was the reosult of the viclence, it really was roducea to a simple
finding on the evidence for the learned trial judgse wo come Lo
his conclusion. In our view, therefore vhe failure to call these
police ofificers as witnésses, given +hoe circumstancses cf this

case, was not faral te the proof of veoluntaringss.




in dealing with the case of Fuller, and the examination
of the Grant case (supra), the principles oxpressed there, are
of course applicable te the applicant Wellace vizs the dicta of
Wright J.A. should noc be regardaed as setting down any goncral

principle which a trial judge should fellow in his decisicn as

0

te the veluntarincss of caution statomenis, but must b
considered in thoe context of that pariicular case.

The fects surrounding the taking of the cautioned state-—
ment of Wallace acve bricfly set our hereunders

Two witnesses gave evidence of bsing presont winen the
applicant gave his cauticn statcment i.o¢. Detocrivaes Brown and
Hibbert.,

Det.. Hibberth, was callad from his office at abouty 3 to
4 p.m. on the 2nd July, 1987 to go wo the Admiral Town Police

Station. Dot. Srown went along with him. Thaers he spoke 1o
Det., Supt. Tracey, and as a result the applicant was brought to
him. On being tnld that Dat. Sgt. Eenjamin had told

Det. Hibbarnt that he (the applicant) wanied to s<w him urgencly,
the applicant szid:

.o last night I was at the cell and

I ostarted to pray and a spilrit tell

me to well yeu evorytiing aboui ithe

murder at Kintyre and tho murder at

Dallas.”

Det. Habbert, then cauticonad him and the applicant agreed

to give a statement in writing. He thereafier dictated a statement
which was takoen down in writing by Det. Hibbert and which was signec
by bhim after Det. Hibbert had read it over to him, The statement
was witnassed by Det. Brown, who in his testimony gave support to

the evidence of Dew. Hibberi as te the circumstances under which theo

statemesnt came inte existence.,
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The Crown's case thercefore lofi no roem for any finding
of violence which would affect the admiszsibility of the statement,
nor was there any cross-examination of either witness (o suggast
that they cock part in any oppressive actlivily towards the
applicant. I¢ was however suggested +o both witnusswes that the
applicant Gid net dictate the gtatoment, bubt that 1t was in fact
Dew, Hubbsre®s narrawive. Thess suggestlions were denied,

The applican! in kis sworn testimeny con the voire dire

speoks of bcocing dotained on a Wednesday - the dare unremembered, in

Morant Bay acd takon te the pelice staticn there, and subsequoenily

brought. 1it0 Kingston on ihe Friday b<cause thay had nothing upon
which to arrast him in 5. Thomas. In Kingston ho was takaen to
ths Elletson Road Police Staticon, where hs was handcuffod Lo a

chiair in a voom in which thece were throe pelice officors,
Det. bBenjamin, Chambers, and Hezekiash Laing. Det. Benjamin
and the others boab him on his fooi, face and on his knee, saying

thay wai

going to charge him with murder. Ho ona was present 1o

heod his call for belp. He was thareafier taken to Coentral Police

The following morning L was taken te a room ai tha

Cenirzal Police startion where thore wo

oo 3ir pelics efficers in-
cluding Doi. Hivbart and Det. Brown. Den, Hibbert and Dobt. Brown
askad him guastions. in  fact all of the pelicemen

asked him quesiizns. He thereafter signed a paper gilven ham by
Det. Hibbert whe roguestsd him to sign it. This was apparently
Questions and Answars pub into evidence by the deofunca, and which
Det. Hibbert admicred taking from the spplicant, frealy and
veluntarily on the 27th June, 1967. The applicant then spoke of
being taken to Admiral Town Police Sration where hi was Gotalined
from Saiuvday wo Thursday. The officers Benjamin, Laing and

Chambzrs, came and took him from the cell, into a room,
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where they handcuffed him to @ chair and begat him copn his 1l2g,

knes, bhands and on his shouldors. During this beating Lonjamin

was sayinhg that he was going to charge bhim for murder and he
was denying thaot he knew about any muraexr . They threatened,
“You nuh want talk? I going beat you ithen” and continued co

beat him. Then the fcllowing ovidence is recordud in the

Same time: I osoo Hibbsrt walk
in whaen Mr. Hibbert walk in
I see¢ a next pelice name
Drown cameg in.

His Lordship: So wWere you boeing beaten at
the vime thoy camse an?

Withess: Yes when them come in him
so€e them beallihg mo.

His Lorxdship: More than one was beating
you?

Withess: ‘“Dhree of thewm was there
beating mo,

His Lordship: 5o Mr. Eibbert and Mr. Brown
could havo soen?
Witnesss Yos, they come in and sa@ me
sit down and gstuing beaten.
And say ‘stop now. A&ll righut

fiis Lordsnip: wWho said that?

Wirness: Mr. Hibbert say ‘stop now'.
Him say 'stop, we going Lo
charg+ him for murder®. Him
say ‘stop I am going to
charge you for murder, and I
want you te sign this charge
sheet for ma. I say "How
you must chargs me for murder
and I deont do po murder?  Him
say ‘hAnyway i stlill going
charge ycu 3¢ you just sign here,

you sign and I go ahead and sign.”

The applicant denied that he told Dov. Hibbert that he had a

and that he was cautionad by Det. Hibberi. Ho hewever identi

his signature con the caution. statement which he said was

presented te him as charge - sheets.

dreamn

ficed
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The applicant’s case on the voirs dire was therefors
that he was baaton, and docoived into signing the caution
statement on the pretence thait he wos signing a chargs shaet.
Significantly, bowever neithcr Det. Hibbert nor Det. Brown was

asked about the applicant being beatsn in tholy presenca, nor

W

o

s 1t suggosted o Det. Hibbert that he deceived the applicant

tie2 statements by velling him chat thoy were

Though the applicant alleged that viclence was inflicted
upon him, i1t appears from his wevidience in the velre dive, that
he maintained thai be signed tho document boligving 1. o be a
charge sheet. The matorial guostions for tho learned trial judge
related to -

(1) whcth T hc was in fact beaton by
¢ police cfficers ana if so
wnathnr Lhut caused him vo sign
the statement, and

{11} whether ho was deceivaed into
sigring by Det. Hibbart.

The fallure te call Chamboers, benjemin and Hezekiah Laing may have
some relevance te tha questien whathey the applicant was in fact
beataen, but ceritainly would have no relevance to the guastion
whethoer Det, Hibbert deceived the applicant as he has naver alleged
that the beating was the rcason for his gigning rhe document

The determination of thase matiers was really for the learaed
trial judge, whe in the state cf the conduct of the defence on
ithe voire dirve would be justified in rejecting the account of the
applicant.

Couns«l for the applicant, did rot in the course of the
testimony cf Det. Hibbert and Det. Brown suggest to @ither of
the officers, that *he applicant was beatszn in thelr presence, nor
was any suggestion made to Det. Hibbert that he wold the applicant

that he was signhing & charge shect. These witnesses wetr@ never
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therefore given a chance te deny that any such acts took place,
nuvertheless, the applicant gave evidence making those allaga-
ticns. In those cilircumstances, it would be reasonable fcor the
lcarned trial judge to find that the account given by the
applicant was unrc¢liable and did not warrvant rebhuttal by the
named perscns.

We do not, for these reasons find any meriv in this
complannt.

1. (b) in the absence of wiinesses - were

the directions to the jury correct?

This ground was basad on the fach that aftey the caution
statoments wore admitted into evidenco, the defonce again
challonged thoe circumstances under which they came inte wxistance,
apd again maintaired that both applicanis were subjecved to beat-
ings by tho sams throe police cefficers, and in spiuve of this the
prosccution failed to call those officers to deny the allegations.
This submission also related in ths case of the applicant Fuller,
Lo the failure of the prosecution to call Mr. Douglas, Justice of
the Peace on choe voturn of the jury. Though both couns2l relied
on tihiis conptenilon, it was Mr. Saunders for the applicant Fuller
who develepad che submissicn in detail. He maintaiped that the
learncd trial judge should have told the jury that the absence of
the witnesses would alfect the weight and reliabilaty eof the
cautcion statoment, as also the weight and reliability of the
prosecution witnussas. HMr. Small on his part also conteénded that
it was the duty of the learned trial judge to review with the jury
evidence, or in this case the lack of evidence which shculd affect
the weight to ba attached to the statements. L1t appears, however
that the learned trial judge did just that. In his summation he
reminded the jury that the witnesses were not called, and dirvected
them, {(correctly in our opinion) as to the manncr in which this
should be approached in assessing the evidence. He directed rhem

thus:
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"The defence for both accused men say
tC you, #Mr. Foreman and Members of
the Jury, that their clients were
beaten by three policemen, in pari-
cular Benjamin, Hezeklah and Chambers:
and defence Counsel say Lo you, in the
light of the suggestion, wiy didn'y
vhe Crown call ons cr all of thess
police officers to deny that they
berat any of these accused men, Lf
indeed that 1s the truth; and it
s@ems Lo me that that cohservacion of
Counsel for the defance is valid, it
is pertineni, because the Crown
could have called Benjamin, who we
irow is in Jamaica, to say that he
did not beat Wallace or Fuller, but
they didn't deo so. Why didn't vhey
call Eenjamin, why didn't they call
Hezekiah, or C(Chambers? bacause,
apparently, fenjamin, Hezekiali and
Chambers operated together at all
times. 5o i1f cne of them came he
could say that neilthsr he nor any
ong of the other two bwat any of
these 2 accused men, but none of then
camé, and yocu may find yourselves
asking the same question, why didn’'t
any one cf thom come. That would be
a feiling on the part of the prosecu-
ticen in this case, if you feel that
you wanted te hear from Hezekiah or
venjamin or Chambers. 211 that the
wltnezsses in this case can say, that
is Dztective Senicr Superintendent
Hibbert & Deputy Superinvendent
prown, 1s that no begatirg took place
in theiy presence. It has been
suggestod that chis  trie of peliczmen
b=at these accused men at vimes when
neither Hibbert nor Lrown was present.
o even ong of the threse of them
could really tell us whether that
was so or not, but the fact of the
matter is thauv the prosecution has
failed to bring any of the three of
them here teo satisfy you that neither
of these accused men is speaking the
truih when he says that he was beaten
by any one of the three of them, or
all three of them.”

2
o
&

in respect of the absence of the thres police officers, the
learned trial judge clearly directed that 1f they werec of a state
of mind which required hearing evidence from these police officers
then, the prosecution would have failed o satisfy them that the

applicants were nct speaking the truch. In relation to the

absence of the person who witnessed the cauticn.  statement of
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Fuller i.e. Mr. Douglas, Justice of the Peace, the learned trial
judge after reminding the jury of the importance of that evidence
divected the jury as follows:

"If you feel you wantad Lo hear
Mr. Douglas then it would mean
that the presecution would have
failed in that duty in discharg-
ing that burdon which rests on
1t o prove beyend rsasonable
éoubt that the statcment was
voiluntarily given.”

“n these¢ directiong, the learned trial judge was incorrect in his
exprassion of the necessity for the prosecution te prove te the
jury, after the very question had bean decided on the voire dire,
that the statemonts were veluntary. The decisicen of the Judicial

Committec of the Privy Council in Chan Wei Keung v. The Queen

1967]

[
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2 W.L.R. 552, as it appears in the headnote scottlos this
principle:;

"o.o. wWhere evidence of a confession
wai sought Lo be adducad by the
presaecuticn, the admissibility of
the confession as ovidencs is a
guestion for vhe judge to decide;

voluntariness was only a itost of
admissibilicy (post, pp 556e-g
557g), and that where the judg@
decided te admit the confession
as a voluntary statsment, the
enly question for the jury o

consider with reforaznce to the
confassion s admitived was its
prebative value or effect, ...°"

The lcarned trial judge by inviting the jury o determine

in view of the failure of the prosecution to call certaln witnesses,
whather the prosecution had discharged iuvs burden to prove that the
statements were voluntary, was being exircmely generous Lo the
applicants, as tho jury would then only be concerned with determin-
ing the probative valuc or &ffect of the statement, though *the
circumstances under which thz statemenit was taken would be an
zssential consideracion in determining what weight or effsct should

be given to ithe shaiemanc.



in our view, tne learned itrial juage in the and, assisted
che jury adequaiely, &s o how they should deal with the evidence
in the lighi of the abseénce of withesscs, and gave directions
faveourable vo the applicants when he suggested that 1f they were
in doubt re the failurs of calling vhe wiitnesses the prosccution

would have failud. This ground alsc fails.

2. {a) Editing of Caution Statements

At tho vraial, before e¢ach caution statement was admiittoed
inro eviasnce, counsel appsaring fer the applicants applicd for
Lhe statements 1o be odived, as ihore were an the statoements
gvidencoe which was bighly prejudicial to the othoy accusad, and
wirich had ro probative value sxcept in respact of the makor of
ach statement, The loarned wrial judge refuscd boih applice-
ricng indicating chat in th: intccost of justice, ho would have
to makse surs that the statomants wore intelligible to the jury
and that in order ro protoct against prejudice he would, when

sumnming-up ths case to the

jury give the appropriata warning
in that regard.

pefore ug, borth Mr. Saundsrs and Mr. Small, coutznded that
the learned trial judge fell inuo orror when ho refused thase
applications. kach suggested that tne substiltuction of letters of
the alpbebot for the names of parsens named in the statements
except for that of the maker, would have rasulised in an avoldance
of any prejudice which otheorwise oxisted. The warning, chey
submitied, wag not adoguate onough vo oras: ihe préjudicial damage
which the conient of Lhe scatements would do to the case of the
co-accus=a.

it has not been challenged and could ser be successfully

challenged, that the statcment onrcs proven Lo be voluntarily given

was admissiblc in ovidence against ths makovof the starcemont. Never-

thalsss, a trial judge would have & discrotion 1f evidencs highly

prejudicial againsi a co-accuscd is coniained in rhe statément Lo
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i navo sot cut the above guestions and answers to show
that in his testimony the applicant Fuller, was maintaining first
that: the signaturcs appearing on the caution statement were
not his, then ai other times he appeared to be contending that
he did not rememboer signing the particular document and at
anothcr stagc saying guite categorically "that is not the
paper they gave ne o sign my name,”

3. Alsc of importance is the raason given by the

applicant for tho siqning of tho document. (page 164):
"Witness: Him start to ghock me and
burn me.

T Was anything saild to you
when that heppened?

A The paper what moe f£i sign,
that i1s why him put it on
me, and after him put 1t on
me and it ghock ne, me
ceouldn't do anything more
than sign the papar what
him put before me.

Lo Wiy did you sign the paper?

i, Thyough the shock ana the
burn from the current.

And at page 178 - 179:

O Were you feeling well at che
time that you signed your
name’?

A Wo; No, sir.

G About how long before the
time that you sign ycur pame
ned you eaten or had anything
Lo drink or to saLy

A From the 9th, the morning of
the Suih, after I was collecting
the book tham. I remember I
drink a sky juice up there.

e Were you hungry at about the

time when they wanted you to
sign your name toc this paper?



ordar separats trials. No such applicaticn was made in this case,
and the circumstances do suggest that such an application would
have bean unsuccessful. Counsel therefore requested editing of
the statements,

The decision whether or nob to adit & caution statement
18 dependent upen tho exsrcise of the trial judge's discretion

having regacd Lo the parciculer cirrcumstances cof cach casc. As

was said by Carey, J.A. in R. v. Dennis Lobban 5.C.C.A. 148/88

G, there is ne rule reguiring &

[te)

j o

(unrepeorted) datod 4th June, 19

trial judge to «dit such & sitatement. The passage from the judgmont

on this point is as follows:

"in the casc where one coraccusad makes
statementzs awplicating his co-accussad,
wi are pot aware cf any rulo reguiring
a trial judge to @dll such a statement.
indeed, ipn cur judgment, it would b
wholly wnfair to the maker of wnc
statement who would be entitled to
have the statement in its ontiret
placed befere the jury. 2 tvial judge
has an undoubiaod duty to ensuve a fair
trial but that cannot mean fair tc ong,
and unfair to a co-accusad.”

in this opinion Carey, J.i. is ably supported by the following dicta

of Lord Coddard C.J.,"in the case of R. v. Gunewardene (1951) 2 All

E.R. 290 {or 35 Cr. App. K. ul) at page 294:

A% we have gald there 1s no doubt that

Lhe starement made by the prisoncr
Harrison incriminatcd the appcellant in

a high degres. This is a matty of

very Ereguent occurrencs wl > WO

or mere prigoners sro chargsd wich
complacity in the same offenc:. This

grate of affaire is, no doubtr, a

ground on which the judge can be asked

To @xercliss his discretion and order a
separate trial, but no such applica-

tion was made in the prosent case. Lf

ne separate trial is orderxed it is the
duty of the judge Lo impress on the

jury that the statemopt of one prisonac
not made on oath in the course of the trial
is not evidence sgainst the other and

must be envirely disrogarded,and thac
warning was emphatically given by
Hilbery, J., in the present case. I
would be impossible to lay down that

A
Yo
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"whers two priscners are bolng tried
togethor counscl for the presecution
is bound, in putting in the siatoe-
ment of one prisonaer, to select
certaln passages and leave out othwrs.

L&}

indged bLord Goddard, as did Carwsy, J.A., rocognized the
difficultiss which could arise in pasticuler cases 1f this was

in fact a rule. in Gunewardene Loord Goddard at page 235 stated:

11}

ee. LE we wore te lay dewn that the
statoement of cno co-prisondr could
nav be rzad in full because it
might implicauve, or did implicate,
the ovher, it is cbvious that vexy
difficult and inconvonient situa-
t.ions migh%t ariss. Hot
infroguently it happens that a
prison<y, in making a statomeni,
though admitting guilt up t¢ a
cariain exteni, puts greatar blame
on & co-prisoney, oo asseris that
certain of his actions were

feally innocent and L was Lho
cenduct of the co-pirisonsr that
gave thom a sinisier appearancs

cr led te the belief that the
prisoncy making the statomenl was
implicated in the crims., In such a
casy that prisoner would have a
right to have the whole statement
read, and could, with gocd reason,
cemplain if the prosecution pickoed
out coritain passages apd lefit cut
others. ™

G
L.

in the instant case vhs evidence containad in the cautions-
statements ftendered by the progecutieon formed the scle basis upon
which the prosecution sought ithe convicticns cof the applicants.
The statcments, for cenvanience, are sot ocut hercunder:

"FULLER'S STATEMEHT

1 think in Jancary this year
Courtney got a house fibh Joel and
BEiggins ai Bousing Lrive and I go
up there and live with them for
about three months. Them rent the
nouge from Portland. Some time
afrer Portland fatbor come up dach
and stari to guarrel and said
Porrtland should not rept the house.
Portland father said we should
leave the house. During the same
time Portland use Lo take ocubt thw
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"grocery when we buy it.  Gae day
Paul who a Portland brocher come
vp at the house and Joel make a
complainy to him so Paul scart to
gquerrel witih Portland. Wiailo we
alcd a live chere & ycuun name
‘Macca’® carry a 4% matic come deh
.i

and Joel take it znd put 1t under
i 1 ol . A1l threoe
rhe house and go up @

¢ Raverend Mo, L@wrmnca fin go
iuck a money from him. Wi oget
53 xry dollars from them and me
leave wnhe two of Lhom up doen
and wo go over waiarhouse and was
& coturn toe Xinuyre. Whan me
roach a Housing Drive ma buck up
Jueel and Macka & coms down. Ta2m
ash me 1f a mo take up tha gun and
wr £ell tpam ne bocause mo jus
a coms. Macka said, “Jah you nuh
go up debh?  You nubh go up &b
You nuh go up Jen? Fullcy and mo
said no. The threc of us go up
back at the house and we starit Lo
lock weh we put deown vha gun bur
we nuh find it. &11 throe a we
Lezave ana go down a Angola and
tart to complain e Sammy ‘boud
‘ gun. Joel ts11 Sammy sobh him
20l soh a Poriland tek the gun.
S~mmy say, ‘bDon’tv blame him
SCause & long tim: the boy dob
diacd. A long time me want kill

The tirec a wa go back up
b dnd ridy up iie house and I
cme: back down poen tho road and we
Porcvland and him say il

etter L we leave ficm up a the
yard because iv & pun a way. Joel
Lo Portiand seh him ticf de gun
and now nim want run him from up
el Them start quarrel and
Peort.land <21l him sch a shot f£i
shot. Macksa, Jool and
mo go o and chack Lammy & Lngela and
him send fib Juicy. Semmy tell
Juicy s«h him have a boy fibh kill
long time and that them must go and
put on thim army gears. Bxoopt wa
three overybody go and put on them
ArmMy goars.,
That sames Thurgizy nigni in a May
Semmy Droad, Juicy, P“;npo Macka,
Joel and me¢ go up a Housing Drive a
Kintyre. Juicy didé have a Berotta
gun, Sammy have & M-10 Smm rifle.
Princo have a 14 Smm.  Sammy 1lafh
we in 4 open land and go ovar
Portland daddy yard down a ti@ betiom
yard and knock him up andg come back
and say Porviand nub dedebh becausa
him sw@arch up the wheole heusz and him
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"nub find him. Jeel sey it betuer
we go up 2 the samo house welh him
use to live a Housing Drive. The
whole @ we a go up deh and we

knock up vhe house, Through them
have on uniform them gc in front.
After the door opoen Sammy go in.
Poertland think a police so him say,
‘Do cfficer, a me and me youth in
ya.' HMe and Prince stay cutside
fib watch. Sammy tell Portland say
a fih him gun him tek way and hinm
want 1t. Samwmy call me inside the
house and sch me must call Prince
with the 14. When Prince gc inside
Gammy coms oulside with the rifle.
Me heard like Lhem & beat Portland
and the nexr youvh inside a the
house.

Sammy tell me fih go inside a the
house and tell Prince fili give
Macca the 14 and him f£ih kill the
boy them and come quick. Me go

and tell Prince the nessage.

Yammy tell me say him find ithe gun
under the shecc. When me and Sammy
deh ocutside me hear about four or
five shot inside the house. Afcsar
the gunshot cverybody come ocut of
the house end me seo Joul come out
with the 45 matic weh Pertland dad
tizf. We lgave and go back a
Angola. Whan we reach back a
ingola Jeocel a talk how him bus' up
Lhe siot in the boy and a long time
him want fih kill him. Me start fret
fih stay with the man them.

In the early morning we leave and
go up a yeurh name ‘Teoiman’ yard and
we car some £ood and me go back a
Angela and then me woit ©ill
Saturday and thsn me go a 2 Triniqdad
kRead at Weterhouss and stay with my
girlfriend, Hyacinith., Macca still
& contrcl the maric but it circulate
with the oth<r man thom.

Signads Michael Fullcev LuU.G.87
Witness: U.L. Douglas, C.P. 1U.0.67
Hubert W. Milleor, sSgt. 10.6.87

Thne [oregoing statament was road over
Lo me and by me. 1 have been told
that I can corrcci,; alter oy add any-
thing I wish. This siatement 1s iruc.
I have made it of my own froe will.

'

signeds Michazl Puller 10.6.87
VWitnesss D.L. Douglas, J.P. 10.6.87

Hubert N. Miller 16.6.07




[T

The foregoing statement was
by me this 106tn day of Jung,
betweer 1.15 p.m. and 3 p.m.
Elletson Koad Police Station

J\.l

Read over by maker and to maker

s.gnsd Lo LLS COory(Ccinagss.

Sigpeds  D. Walcoit Brown, ALP, LU

WALFORD WALLACE'S STATEMERT

Town Police Skation.

Ty HuBJP. D.W. Brown
Assistanil Superintendent D.V.

recorded

1967
AL

CIE

.., Thursday, 2nd Jung, i

tpat

Office.

wWho

567

isg

Browh) ;

SP Hibbert {which is Superintendent
Hibberi) and suspaci,

&alfdr Wallace, otherwise called

i

‘Macka'.

Walford Wallace caunticned by
Superintendent Hibboert

o

We are investigating the murder

Fitzroy Hall, otherwiss called

Porivland and Duevon Francis,
calica Guilymoubl at Kintyre

and may be given in avidenca.

s follows.
of

cthorwise
on the
Zlst of May, 19&7. You ars not
obkliged o say anyching unless you
wish lo do s¢ and fnat whatever will
whacovaer you say may bo pub in writing

Signeds Walford %Wallace darcd Z2.7.87

T

7. 87.

D lalcott. Lrown, Ass
Superintendont of Peolice
2. 7

Tsllace wish Lo makss:
L owanuw someone to

WY A

down what i have Lo say. I have

L Phat I need not say anyt
3 L wish to do so and that

ning

a

istant

been

whai.—

cver Iosay will be gliven in evidence.

Signed: Walford Wallace. Da

Wiwinese: U, Walcornt Brown, s

(1
tad

L 1.87

2.7.87

Saith: One day whon wo were dewn by

Sammy Dread, Michael Fullerx

tell

Sammy

say Portlend take away him things. The
said nigh*, 1 thirk it is the 2ist¢ of
Fuller,
Juicy, Jo«l and me left from Angola,

May this y<ayr, Sammy, Purince,

pvhat is Semmy yvard, and walk

LG

Pertland fatvher yvard at XKintyre.
Priince and Juicy leave me, Fullor

Joel in the open land and go over
old man yard. They come back and

mammy ,
and
Lhe
said
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"Portlend was not there sc we dacide
to go up to Portland house Lhat Joel
and Full=yr did rent from him.

We wallk go up theroe, Saney nnock on
the doer and said, 'Policee’.
Poitland sgid, 'It is not police 1
know 1t is you, Tallman.® Tallman'
is Joel. Joel saxd, ‘Open upi
Pclice and seldiev.' 7The man who
was inside with Portland open the
Goor and said: ‘A pelice and
scldier, Prince.’ Juicy and Sammy
Dread weve dressad in soldier uni-
form. The three of thom, chat is
Sammy, Juicy and Prince, go insido
the house. Me, Puller and Jocl stay
cutside oné watch., Samg cime
Pori.land recognized Sammy and sald,
'L nuh soldier; a yuh Sammy, ' Sammy
said, 'Yes, & me sammy.' Where is
the gun ycu take away from them? A4
fivi me gun." Poriland said, ‘A nuh
me tek lw up. is @ youth from down
the bottom.' Puller rushed inside
and Joel fellowed. Fuller and Joel
start wo i Portland and ihe other

man wiin cord which vhoem goi from

inside the house. Thoe cord is olaceric
iron cord looking like sash cord.

Sammy said, ‘Pui him down in Lhe

corner and mek him talk.' Fuller
started to search and him take up the
gun from under ihe shest on ithe bed.
Fuller said, How yub sch the youth

have 1t ¥Yuh fih dead fih it.' Same
Lime Caamy walk out and leave Prince,
Fuller and me 1nside and said me must
Kill him. Me look on Poctland and

said, "M¢ noi. Xilling him.®' Same

t.ime I walk outside leaving Joel at

the door and Prince znd Fuller with

WO guns inside. Joel go insiae back.
Toem start teo fire. When Prince, Fuller
ana Joel coms out them say the two of
them desd. Sammy say, 'Come let us go
back down.' Them take out them clothes
and other belongings cui oif Portland
house. Fuller and Joel usad live there.
We want back to Angola to Sammy yard.

We sit in and then start Lo reascn.
Fulivr said, ‘is long time me want to
catch Gullymouth and n¢ catch nim at
the right time.' Fuller said him kill
Portland and Prince kill Gullymoutnh,'
Fuller gave back Sammy two handgun fin
hide and he go and hide them sams

place up in thg hills bebind his yard.
Everybody split up. i leave in the
merning and go up to Dallas go stay
amongst Ribsy.
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“Signeds Walford Wallace

Witness: Valcott Erown, Assistant
Supt.. of Police 2.7.87

i have read cover the foregoing state-~
ment. I have been told that I can
correct, alter or add anything I wish.
The statement is btrus and correcc.

I have made i1t of my own free will.

Walford wWallace 2.7.87

Witness: Walcott brown, hAssistant Supt.

of Police 2.7.87
The prccw‘dlng sratement was reccrded
by me at the Admiral Town Peolice
Station in the prosance of Asst. Supt.
D.W. Brown be¢itween (.30 p.m. and 7.15 p.m.

Z.7.87

EL was read over by Walford Wallace who

signed as truc and coryrach,

i{.D. Hibboert 2.7.87"

in supperting the exercise of the learned trial judge's
discrétion in not &cceding to the request for ¢diting,
Miss Llewellyn for the Crown relied on the casss cited (supra),
and submitted that the maker of each statzment sought to place
greater involvement on the other, and in that sensc placed them-
sclves in & minor role. In addivion, she maintained that to
have substituted letters of the alphabet for the names of the
other persons refzrred to in gach statement, would 'have disturbed
the integrity of the prosecution's case'. With the former
submission we agree, and are cof the view that che statements
were corvectly left with the jury im their totality. both
applicants in their statements, placed themselves as watchmen
and alleged thaet they did not participate in the actual shooting
of the deccased, and at the same time each placed thsz other as
actively participating in the shooting inside the room, while he
was ocutside.
In those circumstances, in spite of the fact that no

ocbjections were made to the application for editing by the co-

accused, it may heve been important to the maker’s case that his
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cc~accusad and cthers were the major participants in the act,
and that he did nothing more than acrt as a 'watchman'. In
addition, we agres with the reason advancaed by the learned
trial judge for icfusing the application, as editing the
statemants in the manner suggested by counsel, would ain cur
vicw have made each siatement unintelligible to the jury.
There is no basis therefore for interfering with the learned
trieal judge's exercise of bhis discretrion. The learned trial
judge. howaver had a duty tc impr<ss upon the jury that the
evidence contained in the statement of ong accused cannot be
used as evidence in respect of the case against the other
accused, This he did with great clarity and on moxre than one
occasion, the last being just immediately prior to ths retire-
ment of the jury, when he directed them as follows:

L1}

And lastliy 1 remind you in regard to
those statements, I remind you of
somothing that f have told you before
bui it is very important that it is
worth repeating. kothing contained
in the statement of anyone of them
can be used as evidence againsi the
other c¢ne. The statement of the
accusad, Fuller 1s evidence only
against Fuller. &So if ha calls the
nama of VWallace you canncel usc
anyihing that Puller said in the
statemcpt against Wallace, and viege
versa, che statement of Wallace is
evidence only against Wallace and

if he mentioned the name of Fuller
you cannoi use anything that he says
against the accussd Fuller.®

These were very clear and adequate dircctions emphasizing
the importance of the principles that were being explained o the
jury, and in our view amounted to a corrxect and fair discharge
of the learned trial judge's responsibility. The dircctions re-
puated as thay were towards the end ot the swaming-up, would most
certainly have been uppermost in the minds of the jury when they

ratired.
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We hold therefore that the principles outlined in

Gunewardene (supra), and the dicta of Carey, J.A. in R.v. Lobban

(supra) were properly followed by ithe learned trial judge who
exercised his discretion in refusing to have the s’.itements
edited, and thercafier in his summlng-up emphasized éérféctly
and fairly thé proper approach thé jury must take in considering

the statements. This ground therefore fails.
, € 1S g

2. (b) Disclosure of.Whllace as also named Macca
This contention relates to the applicant Wallace. It
has its basis in the fact that in the caution. statement of the
applicant Fullexr, thz name Wallace is not mentioned. However
throughout the statement (supra) the name 'Macca' appears. It was
disclosed in the evidence, however, that the applicant Wallace
was otherwise called lacca.
Mr, Small for the applicant Wallace contended that
that evidence should have been disallowed by the learned trial judge,
and had that been done, there would have been no necessity to consider
whather the cauticn . statement of Fuller ought to have been
edited, as the nama Wallace appears nowhere therein, It was &
good opportunity he submitted, for the prejudicial effect of tha
statement upon the applicant Wallace tc be avoided. To substan-
tiate this submission he referred us to the fact that Det. Erown
in hig evidence volunteered the evidence without being asked any
gquestion in that regard. The transcript (page 46) records the
following, during the examination by Crown Counsel of the witness.
"U. When you weni to Admiral Town
Police Station who did you
see therey
A. I saw the accused in the dock,
Walford Wallace, otherwise called
Macca.
Q. Macca?

A. Macca.”



This was indecd the firsi reference in the evidence to
the applicant’'s alias.

the statement of Wallace was put to Det. Brown for identification,

-38~-

the examination went as follows:

FIQ.

&

Then, a passage to which Mr. &Small attaches great significance
because it appears immediately after the statement of Fuller was

read to the jury and was in the ¢xamination-in-chief of Det. Brown.

It is as follows:

"Qo

A,

C.

L.

The name

of questions asked
trial.
examination of Det.

“Q.

A.
Qa

&,

Howevzr it was not the last.

This was the statement given by?

By Walford Wallace, ctherwisa

called Macca.”

Supt. Brown, did you know Michael Fullar

befors May of 19877

Yes ma’am,

What name or namgs do yocu know him as?

I know him as Michael Fuller.

What about Wallace?
before May of ‘B7'?

Yes.

Did you know him by
names?

Yzs.
What?

Macca.

Brown as follows:

Mr,
you

Yes ma'am.

Did you know him

any other name or

Macca again appeared in the evidence as a result
by counsel who appeared for rhe applicant. at the

This appears at page 309 of the transcript during the cross-

Brown the accused Walford Wallace,
knew him befcore?

By the name 'Macca'?

Yas ma‘am,

Again when
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At the end of all this evidence it was quite clear that
the applicant Wallace was also called "Macca”. The reference to
the name Macca in the caution statement of Fuller must there-
fore have beer understood by the jury as a reference to the
applicant Wallace¢. The ceution statement of Wallace, however,
would have erased all doubt had there been any still existing, as
it records those present at the taking of the statement as
follows:
"Present A.S8.FP., D.W. Brown (that 1is
Assti., Supt. D.W. Brown), S.P. Hibbert
(which is Supt. Hibbert) and suspect
Walford wWallace otherwise called
Macca."”
Wallace was therefore clearly cestablished as “"Macca" (or Macka").
AS has bsen seen, howevar, the first reference to the
namc Macca was unsclicited by counscl and was revealed in circum-
stances where it would have been difficult to prevent.
Mr. Small contends that the possibility of that evidence emerging

was evident from the depositions and that Crown Counsel therefore

should have been aware, and thercfore should have taken precaution

to prevent the disclosure. He complains that guesticns as to the

alias of the applicant by Crown Counsel coming as it did immediately

after the reading of the caution statement of Fuller, was unfair

and may have given the imprecssion of emphasizing the connection of

Wallace with the name Macca since that was the name used in the

statement.. These complaints are prima facie valid complaints and

we would express the view that the gquestions so asked by Crown Counsel
should in the circumstances not have been asked, as the content of

the statement of Fuller had no relevance to the case against Wellace
and this evidence revealed in those circumstances would have given

the jury the impression that the tohtedt wigiindeed evidendé in the
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case against him., It is5 ragrectable also ithat de

ence counscl
for Wallace alsc emphasizedthis evidenca, alboic at a timz when

it had alecady b rovealod.,

The guestion thercofore is whother the directions of the
lcarrad trial judge was failr and had the effsce of zrasing any
prejudics that would have so arisan.  Tho answor Lo thils ucsiion

has alrcady beon given

rlier in this judgment, and nothing
remalns but Lo reltorats our veluctance to wntoerfers with rbha
cxorcisy of the judge's dascrotion.

The complaint in this ground, howavar relates wo

reference Yo ohe name Macca by thse leorned tyial judge in his

summation. 1o ariscs out of thoe directions whoerso tho leasrncd

=~

nl judgs: was an the process of coading the €

fu
puel

U iol stato-

B gt
%
¢

ment of Fullev to =he jury. In so far as 13 rolovany Lione
learnoed Leaal judgs statoeds

“low let me remind you about Lhis statement
of Fullces. Fullor said this, I j ]
YLothank 1n Jeanuary this yoar Courtney get
a house fi1 Jocl and Higgins at Heusaing
Drive and ge up there and live with them
fer about mopths.' You will have little
difficul‘y, Mz, Foreman and hxnba-ﬁ of Lhﬁ
Jury, = UUQL'.‘ in finding zhat the w1
Lhat hw is talking about is whe Jool who
was warlior acquivtied .n this case. To
revurn te the statemsnio: ‘Them ront Choe
hiouse from Portland'. Hove, again, you
neard that Pigz-Albert Hall was callsd
Portlond, and Fivz-Albert Hall's mothor
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hey son had rented to sona bayu; and
Fris=-Albaot Hall's girlfrizoed vold you
mors pointudly that Hall had zentad

Ehat house to the accused Fullor and bis
friend., ©So you may +thank that this 13

the houss that Fullec is talking about.”

(€53 oo

ihe learned rrial judgs continues o read the statcmeni and statas

"When wae roach a Housing Deive mae buck up
Jocl wnd lincea & coms down.' And you will
remenber that vou heard evidence in fhis
case that the accusna Wallagce is OLLOIWiss
called lMacca.”

o
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inio t&llinq what is ﬁ:lvy thi cone-
fosgao

n 1s admnittod becauss v Ls In
facr tyue regardless of how it is
obtainsd, I cannet balicve Chet the
Bammend decision doos vaflect the final
judicial veasoning of the English
CoOUTLS. ... 1 O norn so0 how under the
guise of 'credaibility' the court can
bransmune what 1s iniltvially an inquivy
a5 o the 'agmissibility' of the con-

f

ssion into an inquisition of an

accustd. Thao woula bo vopugrnant Lo
our sccoptad standards and principles
of iu@?ic&; ir would invito and
suneourags brutality in the handling of
p¢hgmnm ruspa cred Of having committed
offoncos st

R. v. Hammond was Lherofors coverrulad.

The

answayad

]

answer to the guestlon for the decision

ae'. The uestion was as follows:

"puring the cross-coxaminaslicn of an
accusad in the voire dire as -
admissibility of his challange
stabamont may quﬂsiions be put as
L Als truth.

f
e
:d

ished by such CasLs
559, (1914~15;

&£

]

the

lish

such

Board was
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This case therefore escveblishes that no question as
to the Ltruth of » caucicn statement should be asked cf an
accusad during the course of the voire dire to determine its
admissibility, as any such quastion would be irrclevant o
whecher or not the siatemcnt was veluntary.

Wwhat then were the circumstances of the instant caser?

Although the ground of appoal allegos that ithe gquostions

woere Gusignod oo show that thoe conbent of ratemont was Lrao,

,_,
L’]

i1t gvoelved that che quosticng conplasred of weee in fach askaed

21l judge himgelf and relaioed not wo the

gz b

stetencnt but o a document coriaining quostions and answers

resuleing from an intgyview which Det. Hipbhuoo had wich Lho

applicant on an carlier date and which had ip fact besn put

vy

in gvidones by vhe applicant’s counsol duving the veire diie.

Tho guestions arcse in the following conioxis

"His Lerdship: Capn you secogniza that document
just by lecoking arn it?  Sae LU
in front of you.

I sce the pame on it bub I
don't recognizs it more than
s0C.

=
-

b}
fac]
ot
o
il
&
EE

N

His Lordship: You can't “ell m= anythin
alase abour 1t except that
your nam: is on it¥

Wiirass: Bouhing mors.,

His Lordship: You can't toll mo if that's
thoe document you signuea at.
Centraly

Witnoss: We @ could'nt tell you.

UThe document allegedly
signed at Ceontral was the
documaent conbaining the
guestions and ANSWeLS ...

His Lordship: You Gaj at. Cuoniral you were

Jioned by Myr. Hibbext?s

His Lordship: bnd you gave him answers to
these guestions: Did you
angwey thom?



name and
oLt RKnow

Hig Lordehip. Did o ask you ameng the
namos, ‘Sanmy Droaddt

'Yanmy Dread?®

don't know

you azbout who name

...... XJ g v Y i 5 O T R
WLTREGH S Ycs. 1 LOLG i Doaont Anowe.

jo N

His Lordsnip: Did G2 23k you about oo nams

fdomlt

WLiness .,

Lotela ham I donn know,

3

His Lowdships aBn you

ar1l Fullopy

VAL Ness Him ask moe about Fulley i
sald L dent kRrnow nothing ubOL

thal NaMNt. «..

Hrs Lordshiip: atv ; Hibbert ask
yiou LE you know anyihing about
an incidgcnt ab Kiptyre in which
a men namad ‘Peortiand' and
Lennox Francis ctherwise called
Sully Mouibk' were shot and
kKilled?

o=

i well him L.,
His Lowxdship. Daid ha esi you?

8, and I tell hin I dent
Anow notling abour whall.,

Tl e
PR =91

JLR{.}.W
ar.

1\14:ty.g i

Viitnesss 1 font knew notiing abour Lt.”
Therz was in fact no quesvions asked in Jhe volre diic
relaving to waether the conternt of Lhe cauticon statement was

t« Y-‘\’ [ ] —i:a—

£

appears thart when the learned trial judgs bogun Lo ask
of

tha applicant Wallacez, it was in the context of
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Wallace's insisitence that he could not idsntify the document
shewr, him i.u. the questionsand answers. The guestions were
designed not o discover the truth of the conternt of the

docunent, but Lo

cermine whevher bthe document befors the

Court wag in fact bthe document containi

-

g vhe guaostions and
answers which the prosecution allaged was signed by the applicant
at the Cuntral Pelice Station. This intergpretation howsver
would find great difficuliy in acceptance as the reason for
the question cof the learned trial judge as to the truth of
whather he (the applicant) knew anything of the murders at
RKinvyre. It was nowover rolated to the Yuestionsand answars'
documint and not o the contaent of the cautilen statansnt

in which it has becen scen that the applicant is alleged Lo
have admitted nor only knowing aboul tne murders at Kintvree,
bul alse participating in thelr commission. HMr. Small con-
tended that even though the gqueostion did not relate to the
caution statuement, nevertheless 1t explered the i1ssue of a
matter Lthat was containad ip the cavtion . statement and would
vhercefore be in bircach of the principle scitled 1in

Wong Kam-Ming {supra). The caution statament., howoval, d0es

not contalin any allcgation by the applicant tanat ho did not
know abeut tha murders at Kintyre, and to the contrary the
applicant iz allaged te have expressed uherein knowledge cof
the murders. The learnsd trial judge’s cnguiry therefore daag
not attempt to discover the truth of the contant of the
cauticn statemaent , but rolated to the guesticnsand answers,'

document, which the defence haviang put in evidanco could not be
sald te have challonged its admissibility. It may b wrue Lo
say however cvhat the trurh of the content of the 'questvions and

answerswould have nc relevance to the real guestien of whethor

the caution statement was veluntary, bus in any ovant could
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have no pessible effect on the judges consideration in raspect
¢f tho voluntariness of the cauticn statemenc,

In our view, though the question ought net ©o havs been
asked, given the circumsziances of this case, this eovidence can-
not be sald to be so irviegular, as to affaect the validity of
the Judge's rulirg. We therefore find no merit in this ground.

%. Interpretation of Cauticn Statement ~ Wallace

The complainy in respact of iuls issue is detailed in
grounds 1 and 2 ¢f the applicaticn of tho applicant Wallacc.
They are as follows:

1. ‘Tho learned irial judge's directions
on common daesign were defechive in
that e failed te bying to the jury's
atrencion that th: assuartion by tho

b

applicant Wallact in caution
stataement,

s
o

"Exhabay 2°

"#o look on Poritland and said me notb
killing him'® wes capable of support-
ing zn inforencae that the Appellont
Wallace novar formed @ common
inrontion to kill ci cause grovious
bodily harm to the deceasad., The
*huxnud trial judga thareby alsc
failed vo fully direct the jury in
the law rslating voe the scope of

the common desigrhi.

2. The directions by the learned trial
judge on withdrawal from the common
design were dofective in chat he
failed to Girect the jury on how
thoy should resolve the issue 1 thay
wore nob sure &s to whebher or nol
che appellani Wallaco w witindrawing
from zbe common design.”

The: caution statasment has already been sce out in full
carlier in this judgmeni, but a reference Lo the pariicular

section, is again necesssry in dealing with the submissions of

counscl. Ib reaGs.
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".ee Fuller and Jeoel start to tuie
Por+land and the cther man with
cord which them gat from inside..
the house. 7The cord is slectric
iron cerd looking like sash coxrd.
Sammy said, °‘Put him down in thse
corner and mek him talk.' Fuller
started Lo search and him {ake up
the gun from under the shoet on
the bed., Fuller said, ‘Hou yuh
sch the yecuth have 1t? Yubh fih
dead fih 1v.' Same time Sammy
walk out and leave Prince, Fuller
and me inside and said me must
kill him. HMe lecok on Portland and
said, °'M¢ not killing him.' Same
time @ walk outsids leaving Joel
at the door end Prince and Fuller
with  two guns . inside. Joel
go inside back.' Thom start to
tire. When Princs, fuller and
Joel come outr them say the iwo of
vhem dead., ..."

The passage of thoe summation in respoect of which complaint is made

appears at pages 454-455 of the transcript. It statas:
"«o. Furthor down 1in his statement
Walford Wallace said, and I guore:
‘same time Sammy walk out and
leave Prince, Fuller and mo inside
and say we must kill him. Mc look
on Portland and say me not killing
him. Sams tims I walk cutside
lgaving Joel at the dcor and Prince
and Fuller with two guns inside.’
50 what., if ycu believe that, do
you make of 1t; what dc you tiink he
meant whoen he said, ‘me look on
Portland and said me not killing
him'?  You have to interpret what he
meant by saying this, 2f you find
that he said it. Did hs mean that
he perseonally was not going to shoot
bus that ho was g21l1l in agreement
wlth somzbody «¢lse deing theg sheot-
ingy Wwas he saying that he didn®t
want to be the cone to fire the gun,
but thar it would bo guite all
righu 1f any of tne otheoers 4id it,
being still part eof a common
intention wiith the rest of them 1o
killy Or was he saying, 1 am not
egreaing with the Killing?
If you think, My. Forcman and Members
»f the Jury - bescause L suggest Lo
you that these are twe possible
intsyrpretaticons - if you think
that Wallace did say those words, and
that what he ncant was that he was
not. in agresment with any killing,
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he wasn't going to kill anybody, and
ha wasn't in agreement with any
Killing, then you will have to find
him not guilty of this charge of
murder, becauss a wan can change

his mind, however late, as long as
it is not too lete and up Lo that
peint in time nobody had been
killed; anc ¢ven if a2 man intended
o kill in the beginning, if he
suffercd a change of heart, he
chang=d his mind, he is entitled to
be credited with thal, and if what
Walford Wallace was saying was, I

am npoi in agroaement with any killing,
i am nov killing him, shen you will
nave ce find him not gualty of these
charges of murder, boih charges.

But if you find that lie said those
words but thet what he meant was,

me not killing him bun one of you
can go ahead and kill him, is all
right with ms, thHen his liability
would remain, Dbecause he would

st1ll have in his mind the intention
o kill althcough he wouldn't want to
¢c it personally. If he had the
intention in commen with the cthers,
bu* Jjust didn’t want o do it
perscnally, and tho others did it,
then hn weuld be as guilty as any
on: ¢f tham who did it, who firaed the
gun, of the crime of murder.”

Mr. Small in advancing thase grounds, submitted that there
was nothing saxprussed in the caucion statement which indicatas
the scope of any unlawful act thet was irtended. The inference,
i1f one could be draewn from the statement, that therce was a common
design and that thy scope of the common design was an unlawful
act, bas to bo juxtapoesed with any ¢vidence or any inforence waich
would support that 1f there was a common dosign either (a) the
applicant Wallace was not part of it or {(b) the scops of it did
not extend to killing or causing grevious bodily harm. He submitted
that there is a staccment and an act, capable of an inforence that
the applicant never had any intenticn te kill, or was s<cking to
put it beyond doubt to the othoers who may have thought that he

was part of such & scepe. The statement and act to which ceounsel

raferred are of coursa included in thoe cauvtion stacement -
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"... Me lock on Portland and said,
"Mi¢ not killing him.' Same time

L walk outside leaving Joel at
the door and Prince and Fuller
with two" guns 1aside. o.0"

He ceontended that in those circumstances, two issues ought tec have

been left to the jury:

(1} <Can the jury be sure that tha
applicant was a part of a
commen design Lo kill or ceuss
grovious bodily haom,

—
&2
~

1Y yes, Goes the statemand
and action of the applicant
amount to & withdrawal of that
common dasign.

In relation vo ground 1 {as also issue 1) above:;carlisr in his

summation the learnod trial judge in directing the jury on the
principles of common design, instructaed them thus:

"Tue Prosecuticon is relylng in
this case on a legal doctring
called Lne doctrine of commnen
diegign, and whai common deslign
means is this, that where two
GY MOXg¢ perscens agrae or join
together to commiy an cffence
and that agreemont 1s carried

cut and the offence s committed,
then e¢ach person who takes
en active part in the commission
of tha offence is guilty

of that offence. Such a pzrson
canncy be conviciod of the full
cifencse unloss he is present at
tne commissicn of the offence
and actively aids, abets and

assdists in it's commission. It
ig suificient in law if with

the intention of gilving assis-
tance a person is negar onough
to afford such assistance,
should the cccasion arise. So
it would be sufficicent in law
for a person who is acting with
others in the way I nave
described, 1s cutside a houss

watching so as to preventc
interruption or surprisa while
his companions are inside the
house committing the crime.

But of course, such & person must
be nocar encugh to render assis-
tence, and this is whait the
prosaccution is saying happencd in
this cas=, Mr. Foreman and

Members of the Jury. The
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"prosccution iz saying that
neither Michaesl Fuller nor
Walford Wallace actually

had tie gun and pulled the
traigger which fir<d the bullet
inte the head of Fitzilbert
Hell or Lenox Francis. What
Lhe prosecution is saying,
eheilr role was the zeolo of
wat.chmen in the case of both
of them.”

The learncd irial judge, i1n thosc werds indicated to the
jury the rels that it was opunto them to find that the applicant
played in the incident which left the two unsuspeciing men dead in
thaeir room. There was sufficient basis oxigsting in the cauticon
statement upon which the jury could be askad te come Lo the
conclusion that the applicant was a party to a commen design which
must have included the use of violence upon Peortland. His stace-
ment admittoed to being ong of six persons going in scarch of
Portland in cennection with the allegoed theft of a gun by Portland.
That three of themn were dressed in ‘scldier uniform' and
immediately on arrival the gun was demandced and the two men tied
together which must i1f accegpizd, have indiceted to the Jjury an
intention in all, to subjecti these men to exuroeme vieclaence. It
is also obvious that the non went ihoero armsad because ths applicant
Wallace speaks of leaving Prince and Fuller iv the rocm with two
guns. As only one was found in ths room, uvhe other must have

been taken thore. In any ovens, tvhe amount of bulleis and spent

i
i

shells found in the room and thoe injuries bo Lhe dececasoed suggest
that more than ong gun was used in the mucders. In cur view,
these were certainly factors upon which tho jury could come to
rthe conclusion that the epplicant was a party to a common design
to use cxtremse violaence and, a fortiori, to¢ kill or cause
grevious bodily harm.

This view is consistent with the judgment of this court

in the case of R. v. Wayne Spence 5.C.C.A. 202/88 delivered on the

18th June, 19¢0 (unreported).
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In delivering the judgment of the court and in a reference

to the case of Mobhan v. K i11%66] il W.1.R. 29 Rowe P had che

fellowing co say:

"in Mohan’'s case {supra) the Privy

Council held chat where one
assallant strikes a fatal blow
and the other is  present aiding
and abetting him the prosccution
does not have “o prove chat they
Were acting in pursuance of a
pre-arranged plan.”

Later in his judgment Rowse P alsc cicod with approval the judgmenti

of Lord Lanc C.J. in tho case of R. v. Slack (1989 3 W.i.R. 513

and which is summarisaed in the headnote as follows:

ce. On & trial for muider in the
case of a joint enterprise, proof
was necessary that the principal
party intended te kill or do
serious harm a® the time hs killed;
that, albeit the s2condary party
was not pregent at the killing or
aid net know ithar the principal
perty nad killed or hepud that he
would not kill or do sericus injury,
naverthelass the secondary party
was gquilty of murder if, as pacu

cf their jeint plan, it was under-
stood betwaeen them expressly ox
tacitly that, 1f necessary, one of
them would kill or do serious harm
as part of their common ¢nterprise;
that the precise form of words used
in directing the jury was unimpor-
tant provided that it was made
cleayr to thom thav, for the secon-
dary party to b2 gquiluvy, he had

te be proved te heve lent bhamself
to 2 criminel enterprisc involving
the infliction, i1f necossary, of
sgricus harm or death or to bave

had an cxpress or tacit undersianding
with ihe principal party that such
harm or death should, +f nacessary,
be infiiceed; .07

In the instant case the learnad trial judge's directions
appcar to pré-uuppcse that the content of ths statement leaves no
other interpretation but that tha applicant Wallace was originally
a party to tho common design to kill or cause grevious bodily harm.
His invitation to the jury to determine whether Wallace is admitting

his role as a watchman "whose purpese was to prevent interruption
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oy surprise while his companions were inside the house commitiing
the crime”- indicates that he . saw th» use of viclence as a
part of the original plan and not an intention created at the
scene ©f the crime. in our view, the content of the statcment
admits of no other interpretation. In this regard we refer to

g

thg dicta of Eir Robin Cooke in the case of Chan Wing Sui v.

LG

The Queen [1935; &0 Cr. App. R. 117, and which was cited with

approval by Rowe P i.: R. v. VWayne Spence (supira) at page 21 as

follows:

"Lir Robin Cooke suggested & simple
C¢irection wiiich might be applic-
able in most caseg of common
dezagn. A jury cculd be asked:

"e.. did the particular

accused contemplavs that
ip corrying out a2 commoea
unlawful purpose ont of
his parunars in the entoer—
prisc might use a krife

cr & leaded gun with thue
intention of causing
really scrious bedily
harms"®

On the issue of romoteness

Sir Robin Cooke observed that if
the party accused knaw tnat che
iethal weapons, such as a knife
or a loaded gun, wers to be
carried on A criminal expaedi-
tion, the defence chav the risk
contamplated was so remoue as
not to makae that pariy guiluy
¢f murder should succeed only
viry raroly.”

This dicta, bus found approval in several subsequent cases,

culminating in the casc of Hui Chi-ming v. R, (1991) 2 All E.R. 97

s
3
nY

n which Lord Loury ai page 90% in a refiarence Lo Chan's casce stateda:

“... but, as appears from Sir Robin
Cooke s judgment ia Chan's casc

{and as was recognizoed by Lord Lanc CJ
in K. v, Hyde (1%90) 3 ALl E.R. &92
departing in this respect from some
of the obsarvanicons contained Lh the
carlier judgments in the Slacii and
Wakely cases) ihe socondary party may
be liable simply by reascn of hig
participaring in the jolnt enterprise
wivh foresight that the principal may
commit the¢ relevant act as part of
tha joint enterprise.”




ir the instant case the gencral dirsctions of the learned
trial judge on commowm debign, would have lefi the jury with the
view that unless the applicant was a party te a plan to kill
the deceased, then he myst be acquittced. He did however direct
the jury in the fallewing words:

"In this case the prosecution is not

saying that vither ong of these two

acgused men fired tho fatal bullct

which killed either one of the two

deecasad, The prosacution is say-

ing that that was dono by other

peisons., But applying the legal

doctrine of common design, the

prosecubtion is saying that these

twe accused men, although not the

ones who actually had the gun and

fircd the qun, had the intention

to kill or to cause roally serious

bodily injury and was at the time

acting in concert with the person

wio fired the gun.”

in our view the issue of whether the applicant was a part
of a common design te kill or cause soricus injury was offectively
and clearly left to the jury for determinavion, and we would con-
clude that thers was adequate evidence to result in such a finding.
With respect to the second issusz for the jury as pesed by

Mr. Small, the learned trial judgs did instruct the jury on how to
approach the interpretaticn of the caution statement. in order to
determine whether <he applicant’'s words an¢ action indicated a
withdrawal from tho common design o kill oxr causo grievous bodily
harm, The follewing words taken from the summing-up, but repsated
her« for cenvenicnce clearly indicate that the learned trial judge
left it tc thoe jury te decide whether those words, demonstrated
that the applicant at no time intendad to ke a paruy to a plan to

kill the deceased, and if so, that ho was there and then withdraw-

ing from any such plan. The extract is as follows:



"e.. 1if you think that Wwallace did say
ihose words, and that what he meanc
was that he was not 1n agreement with
any killing, he wasn't going to kill
anybody, and he wasn't in agreement
with any killing, thsn you will have
to find him not guilty of this charge
of murder, beceuse a man can change
his mind, however late, as long as

it is not too late and up to that
point in time ncbody had been killed;
and wven if a man intended Lo kill

in the beginning, 1f he sufferod a
change of heart, he changed his mind,
he 1s enititled to be credited with
that; ..."

In addition, the learned trial judge returned to this
subject at a time when the jury baving rotired, returned and
roguested furtner direcitions., He directed the jury thus:

“In the case of Wallace, however, I

d te a part of his statement
and I invited you to consider that
part and to interpret it in the

way you fmel it should be interpreted,
biecause if you interpret the one way,
1t would mean that Wallace at that
stage befors anybedy was shot had
determined that he was going to be
no part of the killing, that he
wasn't golng to kill, himself and
that he wasn't in agreemont Lo kill
anybcdy. If you interprat st that
way, that pert of the statement that
way, then you weuld bz bound to find
Lim not quilty of muvdsyr. but if vou
feel tvhat what he said nmeant, I am
rot going Lo ki1ll him myself bui X
dgon't mind if one of you kill him;

i am in agreemenc with kidlling; it’'s
just that I am noi going teo do 1t
myself', that is how you would
interpret i1t, if that is how you
interprot that paxrt of thoe state-
ment, then he would be just as
guilty as ithe man who killed insiae
on the basis of the doctring of
common design.”

This issua was in our view adequately and correctly left
for the considcration of the Jury, on the kasis of the two issues
advanced by Mr. Emall, and conscquently we are unable Lo accept

as meritorious the position contended for Ly the appellant Wallace.
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We turn now to the sccond complaint cf the applicant on
this issue, and that is that the learned trial judge failed to
direct the jury con how to resolve the issue i1f they were not sure
as to whether the applicant was withdrawing from the common design.
it is contended that the learned trial judge did not specifically
in relation te this issue inform the jury that if they are in
doubt as to the applicant's withdrawal that they would nevertheless
be obliged to acquit him. #As has already boen stated, the
prosecution's case restod on the caution statement. Had the
jury rejected it, then there would be no ¢vidence against the
applicant. In his gezneral dircections, the learned trial judge
properly instructed the jury on the burden and standard of proot.
in addition inter alia, the learnod trial judge instructed the
jury {(albeit after their retuin) thus:

"If you believe either one of them that
force was used an him, this is of course,
assuming that you accept that the state-
ment was made, if you believe that
either of them was inducced to make that
statement by force or in the case cof
one, forcoe and deception, then you have
fo make up your minds as to the proba-
tive value and effect of that caution
statement. What does 1v mean? What
does each one sayr What doas it mean?
What 1s the probaiive value and effect
of «ach stairemant?
if bhaving ccnsidered all of Lhis you
find ycourselves laft in a stale of
reasonable doubt as te wnat the truth
of the matter is, becaus: that is what
we ara trying to arrave at, Mr. Forzman
and Members of the Jury, the truth. The
crown is saying what ic ccptained in
thoge staiements reprasents the truth.
So if heving considered the totalaty of
the eviduence you find yoursalves left
in a state of reasonabls doubi as to
where the truth lies, yoeu are beund to
give the agcused person the benefit of
that doubt and find him not guiliy.
if heving considersd the totality of
the evidence you believe that what is
in the statoment is the truth, that
what. is in the statemsnt of each of
whem ropresents the truth about what
really happened, thern on that basis 1t
would be open to you to find each one
of them guilty cf murden.



"In the statement of Wallace, he is say-
ing that his rol¢ in thoe whele affair
was as a watchman. In the case¢ of
Fullcr, he is saying his role in the
whole affair was a watchman and a
messenger, as I dascriboad to you. 1In
cach statement thoe accused says thait he
was cne of six peoplce who went to this
house that day. He is saying ho
remainad cutside while his companions
went inside. If you feel that what
happened inside amounted to murder,

and that these who were standing outside
had joined together with these inside
te do what was done inside, that they
had this common irtention o kill, in
pursuancs of which some cof them went
inside and killed in circumstances
which amounted to murder, then each

one of them would bg guilty of murder.
in the case of Wallace, however, I
pointad to a part of his statement and
I irvited you to conesider that part and
to interpret it in the way you feel it
should be interpreted, because if you
interprot the one way, it would mean
that Wallace at that. stage before any-
body was shot had determined that he
was going to be no part of the killing,
that he wasn't geoing to kill, himself
and that he wasn'l 1h agrooment to

®ill anybody. If you interprat it that
way, that pari cf the statemenit that
way, then ycu would be bound to find
him not guilty ¢f murder.”

This summaticn taken in its tetality clearly shows that in
respect of their consideration of the caution statcments, the jury
were made to understand thav in determining the truth of the state-
ment, they had to be sure kheforsz they could use it adverscly in
regard to the applicant., Immedietely thercafter the learned trial
judge reminded thom that 1f they interpretsd the words in the
caution statement Lo indicats a withdrawal by the applicant they
should acquit. Civen the full ceontext of these directions, it is
clear that the jury must have been awars that the test of reasonable
doubt would apply tc the guestion of their interpretation of the
Statsnent.

For those rcasons in respect of Wallace this ground of appeal

also fails.



FULLER

This applicant filed ana argued the

of appeal in this regard:

fellowing

"The learned trial judge ¢rred in law
in that he failed to give the jury
adequate directions in relation to

common design and joint

onterprise;

in particular he failed to give
adeguate directions as to a common
invent te kill oxr some taciti agree-

ment between the assailants

SO Lo do.”

ground

The dicta cited oarlicr from the judgment of Rowe P in the

case of R. v. Wayne Spence (supra) relying on principles enunciated

in the cases of Mohan v. R {supra), R. v. Slack (supra) and

Chan Wing Sui v. The Queen (supra) as also that in Hui-Chi-Ming

(supra) are naturally as relevant to the application of Fuller, as

they- are to the application of Wallace.

In the case of Fuller, the lcarned trial judge after giving

the initial dircctions on common design {earlicr outlipnad when

dealing on this pcint in relation to the applicant Wallace), dealt

specifically with the caution scatement of this applicanc.

"in the case of Fuller, what the
prosccution is saying is that
Fuller in his statement ' me

and Prince stay cutside fi watch',

meking him a watchman.

the

prosecution is saying is that

he even carried the messaga to
kill as evidence by what he says
in that stacemaent, namely, and

I gueote, 'Cammy tell me £i go
inside & di house and tell Frince

fi give Macca the 14, and

him fi

kill the boy dem and com: guick.

Me g¢ and tell Prince thae message'.
So the prosccution is saying rhat
is the role Fullier played, he
carriad the message Lo kill, apart
from standing watch outside.,”

He said:

The learned trial judge there indicated teo the jury that

the proswvcution‘s interpretation of the caution statement of this

applicant was that it was an admission (assuming they fclt they

could act upon i) of participacion in the offenceeg in that he

was a "look ocut"™ person and alsc 2 “messenger”.
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Mr. Saunders, however, submitted that the jury cught to
have been instructed ve consider that the applicant was not a
party to a common design to kill or causs grievous harm.

in order tc determine the validity of this complaint it
is necessary to make reference to the relevant parcs of the
caution stacement of the applicant which has alrcady been set
out earlier in thisg judgmen*t. This is on %he background of the
general direcuions on commen design given by the learned trial
judge to be found at page 457 of the transcript and which alsc
has been earlier recorded hereq.

in his statement the applicant admitted the following:

(1) All ihre¢ a we leave and go down
a Angola and start te complain
©o Sammy bout ihe gun. Jowl tell
Samny seh him feel seh a2 Portland
tek the gun. Sammy seh 'dont
blame him because a long nime the
boy deh fih dead. A long time me
want kill nim*. ..."

From the very commencement of the episode the applicant
had knowledge of Sammy's views and hig intentlion towards Portland,
the deceased, who it was alleged stol: the gun.

“(2) Hacca, Joel and me go and check
Sammy a Angele and nim sopa fi
Juicy. Sammy tell Juicy seh ham
nave a4 boy £i kill long time and
thar dem masi. go and put on them
army gears.”

Here again Sammy is declaring his intenticn to kill and apparently,

having regard tc his cenduct, with vhe acquicscence of thoe applicant.

{3} That same Thursday night in a

May, Sammy Dread, Juicy, Prince,
Macka, Jeel and me go up a

Housing Drive a Kiantyre. Juicy
did have a Beretta gun,; Sammy have
2 M-16 S%mm rifle, Prince have a
14, Smm. "

The applicant here expresses knowladgoe that threc of his
cempanions were armed with guns which could be described as heavy

weapons.
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"(4) The whole a we go up deh and we
kneck up the house. Through dem
have on uniform dem go in front.
After the door open Sammy go in.
Portland think a polic:i, so bham
say 'Do officer a me and me youth
in yah'. Mc and Prince stay out-
side fih watch.”

Here h¢ admits going to tho heme of deccased with men armed
with guns, knowing that the intention was tc kill Portland who had
stolen a gun. Iin those circumstances he admits to being the ‘watch-

man' or ‘lockeout’ man.

"{5) Sammy call me¢ inside the house

and sc¢h me must call Prince with
the 14, vhen Princg go inside
Sammy come cutside with the rifle.
Me heard like them a beat Poriland
and the next yourh inside a the
house. Samny tell me fili go ineside
a the house and tell Prince fih
give Macca the 14 and him fin kill
the boy them and come guick. Mg go
and tell Prince the message. ...
When me and Sammy deh cguiside me
hear aboutr four or five shot inside
the house.”

Here he admits to being a participant taking messages from one

co-planner to the cthor and concinuing his watch.

The statoment when considered in its totality clearly leaves
no other interpretation but that the applicani, well knowing that
ther2 was an 1latention neot only to recover the stolen gun but also
to ki1ll went along with five other mon, thrag of whom were armed
with guns, to the house of tho deceassd to carry cut their common
enterprise. Following tha principles cuilined in the cases cited
\supra) the jury, oncs they decided to act upon the content of the
statement, would have had no difficulty in returning the verdict
that they did.

in those circumstances, we find alsc that this ground is
without meriw.

Before leaving this ground, howaver, we should add in one

short statement, that we find Mr. Saunders' contention, that on the
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basis of the caution statement the lecarned trial judge should have
invited the jury to consider the offence of manslaugnter, untenable,
having regard te earlier views expressed as to the admissions made
therein by the applicant.

(5) Purther directions on jury's return

The complaints of botn applicants in this regard arose out
of the following account as recordaed in the transcript (page 462
et seqg).

The jury having retired at 3.22 p.m. returned to the court
room at 4.22 p.m. The Foreman, on being asked in rclation to both
applicants, whether the jury had reachad a verdict, replied in the
negative. Consequently, the learned trial judge enguired if he
could be of any further assistance in their deliberations. The
Foreman answercd "Possibly your Lordship", and when the learned
trial judge enquired as tc what ar¢a he could be of assistance the
foliowing dialogusz cccurred.

Foreman:, There are some areas that the members

of the jury are not tco sure, in the
sense of accepting in iws totality
the crucial statement.

His Lordship: is there anythingelse lic. Foreman?

Foreman: No your Lordship.

His Lordship: Are you able tc be any more specific

in relation to what area cf the
caution statemcnt you find difficulty
with?

Foreman: lio your Lerdshaip:

The learned trial judge then procecded to give further directions in
relaticn te the caution statements, and it is out of those, that the
following complaints are madc in this appeal.
Both applicants complained of the following:
(i) That in the further directions tho
lcarned trial judge misdirected the
jury by instructing them uhat the
only evidence from the defence that
the caution statemcnts were involun-
tary cr that they (the cautlon
statements) wore not statements given

by the applicants, were tha unsworn
statements given by the applicants.



(2) That the learned trial judge
failed to direct the jury on
the evidence of the Doctor
and Mrs. Mitchell which weke
capable of supporting the
centention of the defence that
the siatements were involun-—
tary.

(3) That the learned irial judge
failed to direct the jury to
take into account in determining
the circumstances under which
the statements were taken, the
failure of the prosecution to
call cthe three policae officers
whom the defence alleged were
responsible for the beatings of
the applicants.

Were the jury instructed that the Unsworn
Statement from the dock constituted the
only evidence of the involuntariness of
the caution statoment?

Counsel for the applicants contendod thav the learned
trial judge should have made further eonquiries sc as to isclate
what was the difficulty the jury was having. 1If he was unable
having tried, to identify the problem, it was incumbent upon him
to give a direction which was at least as expansive as his original
directions, and this, pgxticudlarly having regard to (i) the fact
that the assistancc needcd was in relation to the caution state-
ments upon waich tha Crown's case rested and (i1) the several areas
of dispuie in relation to Lhe stalemontis:

(a) whether the statements worse given

voluntarily;
{b) whether the jury could believe
what was contailned in the stata-
ments;
(c) whether the content which were
belicved amounted to proof of
the criminal liability cof each
accused,
it was contended, that rather than cxpand on his directicns, as he
ought to have dene, the learned trial judge truncated the defence,

and in effect withdrew important considerations such as are detailed

in (1), (2) and (3) above, from the jury's deliberation.



In order to determine the validity of thesc complaints
it 1s desirable to allude to the further directions given by
the learned trial judge. Befcre doing so, however, it is
necessary ©o stare specifically, that there is ne rule that
raguires a judge, whoen asked by the jury‘for further assis-
tance on a point of law,or some other pointg, to deliver in
effect what would be a2 sccond summing-up covering all the
important issuas of the case, which have already baan dealt
with in his charge to the jury. The learnsd trial judge in
such circumstancass, must bowever attempt to deal with the

specific issug which he perceives from the jury's reguest to

+

be the issue giving the jury soms difficuliy. In this case,

I

the learned trial judge did attompt to ascertain from the
foreman of the jury, the specific preblem they had in relation
to what the forzman described as the 'crucial statemcnts'
which all hkave intorpreied to be the 'caution statements’.
His attempt, however was unsuccessful and on that background
he embarked on his further dircctions.

1. The first complaint (supra) alleges that the learned
trial judge misdirected the jury to the effect that che only
"evidence" for the defence in relation to the voluntariness of
the caution statements existed in the centent of the unsworn
statements given by them during the coursz of the trial.

This is how the learned trial judge directed the jury:

"As I indicated Lo you ¢arlier, if you
think it was rot made or you are in
doubt as to whether or not it was made,
then your verdict would have to be
one of not guilty against each of
them., However, if you are satisfied
that the statement was made, then
you have to go on to consider the
prebative value and cffect of 2t. You
have to go and consider what 1t
means, whethar what is contained in 1t

is true or not. And in doing sO you
have to take into acccunt all the
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“circumstances in which the statement
was made, including the allegation
of violence if you think that those
allegations may be true. Those
allegations ¢f violonce come from
the unsworn statcement of each accusad.
It is what is salid down therec, what
each ong said is the basis of the
allegation of violence and force.
Apaxt from that you heard guestions
put to the witness fcor the prosecu-
tion, but all the witnesses deonied
that any violence was used,; so© on
the prosecution!$ case there is no
2vidence that violence was used to
any of them &t any time. It is
they whe say that vielence was used.
Each of them has said so and they
said so in their unsworn statements.™
And again at page 467:
"o you really have to maks up your
minds as tc what weight you arg
going tec attach tc 2ach of those
unsworn statements that they made
in courk, because thatr is where
they tell you that they were forced
to sign Exhibit 1 and 2. It comes
from nowhere else.”
And at pagc 468 he said:

113

ee. 00 1f you didn't believe what
{hey said in their unsworn staie-
ments from the dock, all the
evidence of force and coersion and
vieclence would go by the beard, if
you den't believe what they say.”

It is clear from the cited words that the learned trial
judge was indeed directing the minds of ¢he jurors to the fact
that the only place in the defence where there appears any
allegation of thz applicants being beaten in order to induce
them to sign documents placed before them, or in the case of
Wallace that he was deceived into signing the statement, was in
the unsworn statement that each applicant mads in his defence.
Prima facis that was a cecrsrect and accurate statement of the
circumstances. in relatien to the applicant Fuller, the witness
called on his bebhalf was the Dochor whe had treated him for the

ulcer on his penis, and whose evidence which sought to give

support only in relation to that injury proved to be eqguivocal.
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In any event he did not attempt to support the applicant in his
contention that the signing of the statemenit was as a result of
the applicant being subjected to severe beatings by the police
officer. That "evidence” came from the applicant himself. In
the case of the applicant Wallace, th¢ only witness he called
was his aunt Mrs. Mitchell, who gave no support to his conten-
tion of violence being used against him, and who was called to
testify to the applicant's inability to read.

The evidence therefore suppcorted the directions of the
learned trial judge, which are the subject of complaint, The
allegation of violence did come from the unsworn statement, - the
unsworn statements were indeed the basis of the allegation of
violence -~ and the allegation that they were "forced to sign"
came from nowhere else.

2. In any event, the evidence of the doctor, was
adequately dealt with by the learmed trial judge before the jury
rétired cn the first occasion, and this in relation to its
possible support of the applicant Fuller's centention that
violence was used against him.

it cannot be assumed that the jury because they returned
for assistance must have fergctten or disregarded all the other
directions given. The jury must therefore be taken to have
used the further assistance in the context ¢f what they were
earlier told by the learned trial judge. The fact that che
allegations of violence came only from the unsworn statement,
necessitated the learned trial judge's reminding the jury that
in their deliberations an important fact was what weight they
would attach io the unsworn statements of the applicants,
because that would be an important consideration in determining
what weight, if any, they could give to the caution state-

ments.
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in relation to the avidence cof Mrs. Mitchell as it
applied to the applicant Wallace, in our view that evidence
had no direct bearing on whether the statement was voluntary
or not except to say that it attacked the credibility of the
Crown's witnesses particularly Det. Brown who had testified to
hearing the applicant Wallace reading back his statement
loudly, before signing same. In any event, the learned trial
judge dealt adequately with that issue 7 his earlier direc-
tions to the jury, directions which must havce been still fresh

in the jury's mind when they returned for assistance.

3. Non-direction re prosecution's failure to call
certain witnesses

The learned trial judge had‘amply dealt with this issue
in his summation, and as stated earlier in a manner highly
favourable to the applicants. At the risk of repetition, we
emphasize that the request from a jury for further assistance
cannot result in an assumption that the jury ¢vnsed ovdrymoss
thing previously told to them, from their minds. 1In the
context of the further directions which reminded the jury that
they had to determine if the statements were made, and if so
in what circumstances and then what weight to attach to them,
rather than assume that the jury would determine these matters
in vacuo i.e. discarding all the evidence and directions they
had heard, it ought to be presumed that they would determine
these issues on the evidence they had heard, and upon all the
directions in law, and assistance in assessing the facts,
which the learned trial judge had given them throughout the
entire summing-up.

For the reasons given we grant the applications for
leave to appeal, treat the hearing as the hearing of the
appeals - dismiss the appeals and alfirm *lie convictions and

sentences.





