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ir ithe Hanover Circuit Court on the 24th May, 1991 before
Mr. Justize Courtcnay Orxr, and a jury, the applicant was convicteud

of the murder of Devon Peart and sentenced to be kept at the
Governer General's Pleasure. We heard his application for laave
o appeal thae conviction on 5S5th May when we reserved our decision
until today.

The facts upecn which the conviction is based are un-
cemplicat . On the 19th October, 1990 ai approximately ¢.l) p.m.
Delores Grant, the only eye-witness callsd by the Crown, said she
was &t the gsieway leading to her home, sweeping her yard. BShe
cbscrvad :hie deceased, whom she did not know bofore, walking up
the road with a hammer in his hand. The applicant was also s¢en
walking along the said rcadway, travelling in the cpposite dirsction.
He had in his hand a "pointed rusty instrument.® When the deceased
reached tae jate of a Mr. Clunis' yard the applicant accosted him
and s3id, "You think mi nuh catch yuh now.” The deceased responded

"Just low mi mek mi gwan whey mi a go nuh.”
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A8 the deceased spoke, he retreated, whereupon the
applicint rushed and armed hims¢lf with two stones. The doceasad

di¢ likewise. They hurled stones at each other. The daceased
ran up to the applicant and hit at him with the nammer. The
hammer caughi. the applicant on his shoulder. The applicant moved
towards the deceased and used the "pointsd rusty instrument” to
stab the deceascd under his left breast. The deceased staggerad
andt ££11 wo the ground, mortally wounded. The applicant ran away.
The bacy wag removed to the Neel Holmes Hospital Morgu< 1n Lucea.
A pesi-mortenr examination done orn the 30th October, 1990 ravealed
that tie dececased sustained an incised wound on the lefi aspect
of *he chest just below the nipple, ai the 4th intercestal space,
The wound messured half inch in lengith and had a depth of six
inchos.  The injury pierced the heart. Deaih was due to
haemoxrhagic shock az a rosult «f the incised wound;

The zpplicant was saen by the police on the 30th Octcber,

pa

1990 &rd having been duly cauriongd and intsrrogated, he told ohs

) # 1

pelice thav b2 had thrown away the knife. Asked why he had stabbed

the decvased, he said "ML never mean fi kill him sah.” Upon arrest,

-

when ceutionnd, he gald "Me scrry ssy him dead sah.”

[l ]

Ths: applicant in an unsworn statement sald inter alia:
M1l walking down the road and se¢ this
young man coming up thaz road, sir,

and him turn to me and saoy, you see how
mi could a catch you. &nd me say,

Star low mi mak mi gwan wey mi a go

nuh, and mi s¢e him & comg down pon me
with the hammsy sir, and mi rush go

overy Mr. Clunis gate for two stones,

iy and him go fi twoe to, sir. Afcer
the two a we siary fling stone, sir

but none of them never catch we one
anothory and then him rush me wath ithe
hammaer sir, and lick afier me head,

sir, and mi shift it and it catch me

on my shoulder and mi rush and grab him
si¥. M1 hold him uvp and mi fzel a

knife in a him side sir, and mi draw it
out, sir, and mi shub the knife afrey
him, sir, just to ease him off a mi sir.
After when him ease off a mi sir, mi run.”
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Luave was sought and granted tc argue three supplcementary

grounds of appueal. Ground I was formulated thus:

“The learned wrial judge ¢orred in law by

failing to leave for the jury's considera-

tion she gquestion of manslaugntzr based

on lack of intent.”
Couns«i for the applicant contended that based upon thoe statemant
mac= by the applicant,wnen askad by the police why he had stabbed
ihe deceasoed; viz "Mi never meen to kKill haim sah™ as well as ithe
words vhich form part of che unsworn statement “Mi shub the knife
afver tim, xir just to case him off a mi sar” made it obligatory

.

for tie trial judge ko have left to thae consideration of the jury
the guistion of manslaughter based on a lack of intent.

in this casg, the cacrdinal ling of defence was self-defence.
Arrsinc out of the evidence the judge unmistakably left for the

consiccration of tha jury the pleas of self-defence and provocation.

it war concedad by counsel for thg applicant that the directions of

P

e Jucge in respect of self-defence and provocation accurately

stated che law. The extra-judicial stacsment by the applicant that

o

£ aover meant to kill the deceased made almest two weeks after tne
inciden. which was not repeated in the course of the unsworn state-
ment, doas not ontitle the applicani o have left for the
cons:coration ¢f tho jury mansleughter on the basis of the lack of
int oation.

The rafusal cf tbhe trial judgs to leave the statoment made
te whe oclicce by the applicant, as boing capable of meaning that
Lhe accased did not intend to kill or cause grievous bodily harm
when L cubt thoe deceased, was in no way an ¢rror in law,s
Thai suatement was net consistent with the version given by the
applicant in his unsworn statement, ncither was it comsistent with
the manaer in which the Crowr witness Deleores Grani testified the

injury was inflicted. See R.v. Vincent McFarquhar [1974} 12 J.L.R.

1365,
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This Ccurt in S5.C.C.A. 21/681 R. v. Howard Martin (unreported)

pzr Carey, J.n. <emphasising and approving ithe dicta of

Lord Hailsham, L.C. in R. v. Lawrence {1981} 2 W.L.R. 524 at 529 said:

"It is no part of the trial judge's
functions to leave tc a jury remote
defences or one not canvasscd by
the defence or arising on ths facts
on the off chance that his failure
Lo do s0 may result in an accuscd
being deprived of a possible chance
of acquittal,”
We are of the viaew that manslaughter on tha basis of lack of inteniion
Gid noi properly arise on the cvidonce. This ground therefore fails:
GROUND 2
"The learned trial judge erred in
law by failing te direct the jury
te cnier a formal verdict of not
guilty as the Crown had failed to
nagacive self-defence.”

aftor much uncertainty, couns:l explained the meaning of
thas ground we be “"that at the =2nd of th: prosccution's case the
prosecution had failed to negative self-defencs and the learned trial
judge, notwithstanding the failure of counsel to make a submission of
no case, ought to have withdrawn the case from the jury on his own
mnotion.”

On ihe prosecution's case, there was ovidencs of aggressive
cenduct on the part of the deceased, but the gvidence also disclosed
that the applicant from the very outset of their meeting was the
aggressor. Lccording to tha chizf witness Delores Grant, it was the
applicant who confronted the deceaswd., It is fallacious to think
tha: once there is evidencs on the Crovwn's case of aggressive
conduct on the part of the victim, the trial judge must withdraw the
case from the jury. In considering whethcr or not teo withdraw a case
from tha jury, th2 judge must take into consideration all the
circumstancss including the aggressive conduct. In this particular

caso, the evidence disclosed that the applicant was armed with a

woapon from the outset. His languagse when he confronted the deceased,
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“You think mi nuh catch you now", suggested that he was awaiting
the opportun.ity to confront the deceascd. It was the applicant
vhe ran and armed himself with stones, whils the deceased retreated
from him. In such a situation we regard the viceim striking at
the applicant with the hammer as no more than a pre-emptive respense.
il vhe close of the case for the prosecution, the judge had before
him a crcdible narrative which cannot bo said to have failed to
nigative self-defence. There was evidenca before him upon which a
jury properly directed could proparly convict, It would therefore
ultimat :ly bs for the jury to decide whather or not the applicant
henestly believed that it was necessary for him tc act in the
mannay he dia,

There is support for the approach of the lzarned trial judge

in dicta of the Court pof Appoal in R. v. Galbraith {1981] 73 Cr. app.
“R."124 where the court said that a judge should only withdraw a case
from 2 jury if there is no evidence upon which a jury properly
dirccted could properly convict.

We arc therefore of the view that the learned trial judgs
did nct fall into erroxr hy leaving the issue for the consideration
of {he jury.

GROUND 3

"The learnsd trial judge crred in law by
failing to give a special dicreciion to
the jury in ordexr to assist them in
aovaluating the evidence of the sole eye-
witncss which raised the issue of se¢lf-
defaence . ”

This ground, we found to be wholly unmeriterious. There is
no cobligation on a trial judge to offer ithe jury any special directicn
in the tezrms of this ground of appwal. The duty of the trial judge
in the instant case was to leave fairly to the jury the evidence
which raised the issue of sslf-defence, along with proper directions

ir law ag to now the law on self-defence is to be applied. This dury

the lcarned tvial judge discharged beyond impeachment.
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For these reasons, the application for leave to appeal is

refused.



